
Express Mail No. EV475142710 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Application of: Lawrence L. Kunz Confirmation No.: 1075 

Peter G. Anderson (as corrected) 

Serial No.: 09/590,002 Art Unit: 1621 

Filed: June 8, 2000 Examiner: Samuel A. Baits 

For: THERAPEUTIC INHIBITOR OF Attorney Docket No.: 10177-216-999 

VASCULAR SMOOTH MUSCLE CELLS (formerly 295.007US4) 




REQUEST FOR CORRECTION OF INVENTORSHIP UNDER 37 C.F.R. S 1.48(a) 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, V A 223 1 3- 1 450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a), the assignee and all inventors of the above- 
identified patent application hereby petition the United States Patent and Trademark Office 
("USPTO") to correct the inventorship of the above-identified patent application by adding 
PETER G. ANDERSON os a co-inventor. 

In support thereof and pursuant to 37 C.F.R. § 1.48(a)(2), (3), and (5), the 
following documents are submitted herewith: 

1 . Statement of Dr. Peter G. Anderson stating that the inventorship error 
occurred without any deceptive intention on his part (Tab A); 

2. A Declaration signed by the inventors Dr. Lawrence L. Kunz and Dr. 
Peter G. Anderson (Tab B); and 

3. Statement of Assignee Boston Scientific Scimed, Inc., complying with 
the requirements and 37 C.F.R. § 3.73(b) and agreeing to the correction of inventorship (Tab 
C). 

In further support thereof, Applicant submits herewith a Statement of Facts, 
which contents are entirely incorporated herein (Tab D). 

07/13/2006 RHEBRAHT 00000016 503013 09590002 
01 FC:1464 130-00 Dft 
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Please charge the estimated fee of $130.00 pursuant to 37 CFR §§ 1.17(i), 
1.48(a)(4) and any other fees that may be required to Jones Day LLP Deposit Account 
No. 50-3013. A copy of this sheet is enclosed for accounting purposes. 

It is respectfully submitted that all the requirements of 37 C.F.R. §§ 1.48(a) 
have been met, and it is requested that the present Request adding DR. PETER G. 
ANDERSON as a co-inventor of the above-identified patent application be granted. 

If any issues remain, the Examiner is invited to telephone the undersigned to 
discuss the same and to arrange for prompt and efficient handling of this matter. 



Date July 10 9 2006 



Respectfully submitted, 





ItSnT £S (Reg. No. 27,469) 

By: Catharina J. Chin Eng (Reg. No. 42,412) 
JONES DAY LLP 
222 East 41 st Street 
New York, NY 10017 
(212) 326-3939 
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Express Mail No. EV475142710US 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Application of: Lawrence L. Kunz Confirmation No.: 1075 
Peter G. Anderson (as corrected) 

Serial No.: 09/590,002 Art Unit: 1621 

Filed: June 8, 2000 Examiner: Samuel A. Baits 

For: THERAPEUTIC INHIBITOR OF Attorney Docket No.: 10177-216-999 
VASCULAR SMOOTH MUSCLE CELLS (formerly 295.007US4) 



STATEMENT BY INVENTOR 
TO BE ADDED PURSUANT TO 37 C.F.R. S 1.48(a) 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a)(2), I, Dr. Peter G. Anderson state the 

following: 

I have reviewed and understand the content of the Request for Correction of 
Inventorship Under 37 C.F.R. § 1.48(a) submitted concurrently herewith to amend the above- 
identified application to name the correct inventors. 

I hereby state that the amendment of the inventorship to add my name is due 
to an error that occurred without deceptive intention on my part in the omission of my name 
as an inventor. 



Date: 6//2>AooC> 



Anderson 
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TABB 



JONES DAY DOCKET NO. 10177-216-999 

DECLARATION 
As a below nameoN3Statfor, ' herejifrJJe'clare that: 

My residence, post office address and citizenship are as stated below at 201 et seq. beneath my name. 

I believe I am the original, first and sole inventor if only one name is listed at 201 below, or an original, first and joint inventor if plural 
names are listed at 201 et seq. below, of the subject matter which is claimed and for which a patent is sought on the invention entitled 

Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

and for which a patent application: 

□ is attached hereto and includes amendment(s) filed on (if applicable) 

R| was filed in the United States on June 8, 2000 as Application No. 09/590,002 (for declaration not accompanying application) 
with amendment(s) filed on (if applicable) 

□ was filed as PCT international Application No. on and was amended under PCT Article 19 on (if applicable) 

I hereby authorize and request my attorneys at Jones Day to insert herein parentheses (Application No. filed ) the 

filing date and application number of said application when known. 

I hereby state that I have reviewed and understand the contents of the above identified application, including the claims, as amended by any 
amendment referred to above. 

I acknowledge the duty to disclose information known to me to be material to patentability as defined in Title 37, Code of Federal 
Regulations, § 1.56. 

I hereby claim foreign priority benefits under Title 35, United States Code, § 1 19(a)-(d) of any foreign application(s) for patent or inventor's 
certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing date before 
that of the application on which priority is claimed: 



EARLIEST FOREIGN APPLICATION(S), IF ANY, FILED PRIOR TO THE FILING DATE OF THE APPLICATION 


APPLICATION NUMBER 


COUNTRY 


DATE OF FILING 
(day, month, year) 


PRIORITY CLAIMED 








YES □ 


NO □ 








YES □ 


NOQ 



I hereby claim the benefit under Title 35, United States Code, § 1 19(e) of any United States provisional application(s) listed below. 



PROVISIONAL APPLICATION NUMBER 


FILING DATE 











I hereby claim the benefit under Title 35, United States Code, § 120 of any United States application(s) listed below and, insofar as the 
subject matter of each of the claims of this application is not disclosed in the prior United States application in the manner provided by the 
first paragraph of Title 35, United States Code §1 12, 1 acknowledge the duty to disclose information known to me which is material to 
patentability as defined in Title 37, Code of Federal Regulations, §1.56 which became available between the filing date of the prior 
application and the national or PCT international filing date of this application: 



NON-PROVISIONAL 
APPLICATION SERIAL NO. 


FILING DATE 


STATUS 


PATENTED 


PENDING 


ABANDONED/INACTIVE 


08/389,712 


2/15/95 


El 






08/011,669 


1/28/93 








PCT/US92/08220 


9/25/92 






13 


07/767,254 


9/27/91 
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JONES DAY DOCKET NO. 10177-216-999 



I hereby declare that all statements made herein of my own knowledge are true and that all statements made on information and belief are 
believed to be true; and further that these statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States Code and that such willful false statements 
may jeopardize the validity of the application or any patent issuing thereon. 


2 
0 
1 


FULL NAME OF 
INVENTOR 


LAST NAME 

Kunz 


FIRST NAME 

Lawrence 


MIDDLE NAME 

L. 


RESIDENCE & 
CITIZENSHIP 


CITY 

Sammamish 


STATE OR FOREIGN COUNTRY 

WA 


COUNTRY OF CITIZENSHIP 

U.S.A. 


POST OFFICE 
ADDRESS 


STREET 

01 1 ft 7'?V d PAiirt >JF 


CITY 

Ocu 1 11 1 tail 11 Ml 


STATE OR COUNTRY 

WA 98074 


ZIP CODE 






SIGNATURE CJ^N>»gNTOR 201 ^^^^jfr' 




DATE 


2 
0 
2 


FULLN^p&r" 
INVENTOR 


""last name CS ^^^^ 

Anderson 


FIRST NAME 

Peter 


MIDD^ENAME 

G. 


RESIDENCE & 
CITIZENSHIP 


CITY 

Birmingham 


STATE OR FOREIGN COUNTRY 

AL 


COUNTRY OF CITIZENSHIP 

U.S.A. 


POST OFFICE 
ADDRESS 


STREET 

406 Delcris Drive 


CITY 

Birmingham 


STATE OR COUNTRY 

AL 


ZIP CODE 

35226 






SIGNATURE OF INVENTOR 202 


DATE 


2 
0 
3 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 203 


DATE 


2 
0 
4 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 204 


DATE 


2 
0 
5 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 205 


DATE 
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JONES DAY DOCKET NO. 10177-216-999 



DECLARATION 



As a below nMfcd inventor, I bdfeKy declare that: 
My residence, post office address and citizenship are as stated below at 201 et seq. beneath my name. 



I believe I am the original, first and sole inventor if only one name is listed at 201 below, or an original, first and joint inventor if plural 
names are listed at 201 et seq. below, of the subject matter which is claimed and for which a patent is sought on the invention entitled 

Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

and for which a patent application: 

□ is attached hereto and includes amendment(s) filed on (if applicable) 

EI was filed in the United States on June 8, 2000 as Application No. 09/590,002 (for declaration not accompanying application) 
with amendment(s) filed on (if applicable) 

□ was filed as PCT international Application No. on and was amended under PCT Article 19 on (if applicable) 

1 hereby authorize and request my attorneys at Jones Day to insert herein parentheses (Application No. filed ) the 

filing date and application number of said application when known. 

I hereby state that I have reviewed and understand the contents of the above identified application, including the claims, as amended by any 
amendment referred to above. 

I acknowledge the duty to disclose information known to me to be material to patentability as defined in Title 37, Code of Federal 
Regulations, § 1.56. 

I hereby claim foreign priority benefits under Title 35, United States Code, §1 19(a)-(d) of any foreign application(s) for patent or inventor's 
certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing date before 
that of the application on which priority is claimed: 



EARLIEST FOREIGN APPLICATION(S), IF ANY, FILED PRIOR TO THE FILING DATE OF THE APPLICATION 


APPLICATION NUMBER 


COUNTRY 


DATE OF FILING 
(day, month, year) 


PRIORITY CLAIMED 








YES □ 


NO □ 








YES □ 


NO □ 



I hereby claim the benefit under Title 35, United States Code, §1 19(e) of any United States provisional application(s) listed below. 



PROVISIONAL APPLICATION NUMBER 


FILING DATE 











I hereby claim the benefit under Title 35, United States Code, §120 of any United States application(s) listed below and, insofar as the 
subject matter of each of the claims of this application is not disclosed in the prior United States application in the manner provided by the 
first paragraph of Title 35, United States Code § 1 12, 1 acknowledge the duty to disclose information known to me which is material to 
patentability as defined in Title 37, Code of Federal Regulations, §1.56 which became available between the filing date of the prior 
application and the national or PCT international filing date of this application: 



NON-PROVISIONAL 
APPLICATION SERIAL NO. 


FILING DATE 


STATUS 


PATENTED 


PENDING 


ABANDONED/INACTIVE 


08/389,712 


2/15/95 








08/011,669 


1/28/93 






EI 


PCT/US92/08220 


9/25/92 








07/767,254 


9/27/91 






El 
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JONES DAY DOCKET NO. 10177-216-999 



I hereby declare that all statements made herein of my own knowledge are true and that all statements made on information and belief are 
believed to be true; and further that these statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States Code and that such willful false statements 
may jeopardize the validity of the application or any patent issuing thereon. 




FULL NAME OF 
INVENTOR 


LAST NAME 

Kunz 


FIRST NAME 

Lawrence 


MIDDLE NAME 

L. 


2 
0 
1 


RESIDENCE & 
CITIZENSHIP 


CITY 

Sammamish 


STATE OR FOREIGN COUNTRY 

WA 


COUNTRY OF CITIZENSHIP 

U.S.A. 


POST OFFirF 
ADDRESS 


STREET 

2310 223 rd Court NE 


CITY 

Sammamish 


STATE OR COUNTRY 

WA 98074 


ZIP CODE 






SIGNATURE OF INVENTOR 201 


DATE 




Fill I NAMFOF 
r KJ L>L> IN AVI VIC ur 

FNVENTOR 


LAST NAME 

Anderson 


FIRST NAME 

Peter 


MIDDLE NAME 

G. 


2 
0 
2 


CITIZENSHIP 


CITY 

Birmingham 


STATE OR FOREIGN COUNTRY 

AL 


COUNTRY OF CITIZENSHIP 

U.S.A. 




ADDRESS 


STREET 

406 Delcris Drive 


CITY 

Birmingham 


STATE OR COUNTRY 

AL 


ZIP CODE 

35226 






SlGNATLgft OF INVENTOR ivfl 

/SC X^^^L 


DATE 

6-/2 






rULL IN/Vivlt \Jr 

INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
3 


PP^iriPXIf^P ftr 

CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 




POST OPFIPP 

ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 203 


DATE 




Ft II T WAMP OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
4 


CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 




POST OFFTPF 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 204 


DATE 




FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
5 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 205 


DATE 
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Express Mail No. EV475142710US 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Application of: Lawrence L. Kunz Confirmation No.: 1075 
Peter G. Anderson (as corrected) 

Serial No.: 09/590,002 Art Unit: 1621 

Filed: June 8, 2000 Examiner: Samuel A. Baits 

For: THERAPEUTIC INHIBITOR OF Attorney Docket No.: 10177-216-999 
VASCULAR SMOOTH MUSCLE CELLS (formerly 295.007US4) 



CONSENT BY ASSIGNEE FOR CORRECTION 
OF INVENTORSHIP PURSUANT TO 37 C.F.R. S 1.48(al 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Boston Scientific Scimed, Inc., a Minnesota corporation having a principal place of 
business at One Scimed Place, Maple Grove, MN 5531 1-1566, Assignee, of the entire right, 
title, and interest in, to and under the invention and U.S. patent application Serial 
No. 09/590,002, filed June 8, 2000, entitled "Therapeutic Inhibitor of Vascular Smooth 
Muscle Cells," hereby consents to amendment of the application to name the following actual 
inventors: Dr. Lawrence L. Kunz and Dr. Peter G. Anderson. 

The above-identified application is a continuation of U.S. patent application Serial 
No. 08/389,712 ("the '712 application"), issued as U.S. Patent No. 6,515,009, which is a 
continuation-in-part of U.S. patent application Serial No. 08/01 1,669 ("the '669 application") 
now abandoned, which is a continuation-in-part of International Application 
No. PCT/US92/08220, published as WO 94/07529, which is a continuation-in-part of U.S. 
patent application Serial No. 07/767,254, now abandoned. 

Inventor Dr. Lawrence L. Kunz assigned his rights in the '712 application to NeoRx 
Corporation by virtue of an Assignment recorded on June 9, 1997 at Reel 8532, Frame 0953- 
0955. Subsequently, NeoRx Corporation assigned the '712 application to Scimed Life 
Systems, Inc. (which changed its name to Boston Scientific Scimed, Inc.) by virtue of an 
Assignment recorded on April 23, 2003 at Reel 013974, Frame 0188-0192. 
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Inventor Dr. Peter G. Anderson has assigned his rights in the above-identified 
application (S/N 09/590,002) to The UAB Research Foundation ("UABRF"). Subsequently, 
UABRF assigned the above-identified application (S/N 09/590,002) to Boston Scientific 
Scimed, Inc. (previously Scimed Life Systems, Inc.) by virtue of the Patent Assignment 
Agreement dated February 11, 2005. A Confirmatory Assignment of the rights transferred to 
Boston Scientific Scimed, Inc. pursuant to this February 11, 2005 agreement is submitted for 
recordation herewith. 

The undersigned is empowered to act on behalf of the Assignee. 

I hereby declare that all statements made herein of my own knowledge are true, and 
that all statements made on information and belief are believed to be true; and further, that 
these statements are made with the knowledge that willful false statements, and the like so 
made, are punishable by fine or imprisonment, or both, under Section 1001, Title 18 of the 
United States Code, and that such willful false statements may jeopardize the validity of the 
application or any patent issuing thereon. 




Typed Name^Scott T. Bluni 
Position/Title: Assistant Secretary 



Boston Scientific Scimed, Inc. 

One Scimed Place 

Maple Grove, MN 5531 1-1566 
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SOLE 



ASSIGNMENT 

WHEREAS, I, Peter G. Anderson, ASSIGNOR, citizen of the United States, residing at 406 Delcris Drive, 
Birmingham, AL 35226, am the inventor of the inventions in the United States patents and patent applications set forth in 
Appendix A annexed hereto 

and WHEREAS, The UAB Research Foundation, ASSIGNEE, is desirous of obtaining my entire right, title and 
interest in, to and under the said inventions and the said United States patents and applications: 

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) to me in hand paid, and other good and 
valuable consideration, the receipt of which is hereby acknowledged, I, the said ASSIGNOR, have sold, assigned, 
transferred and set over, and by these presents do hereby sell, assign, transfer and set over, unto the said ASSIGNEE, its 
successors, legal representatives and assigns, my entire right, title and interest in, to and under the said inventions, and the 
said United States patents and applications and all divisions, renewals and continuations thereof, and all Patents of the 
United States which may be granted thereon and all reissues and extensions thereof; and all applications for industrial 
property protection, including, without limitation, all applications for patents, utility models, and designs which have been 
or may hereafter be filed for said inventions in any country or countries foreign to the United States, together with the right 
to file such applications and the right to claim for the same the priority rights derived from said United States application 
under the Patent Laws of the United States, the International Convention for the Protection of Industrial Property, or any 
other international agreement or the domestic laws of the country in which any such application is filed, as may be 
applicable; and all forms of industrial property protection, including, without limitation, patents, utility models, inventors' 
certificates and designs which may be granted for said invention in any country or countries foreign to the United States 
and all extensions, renewals and reissues thereof; 

AND I HEREBY authorize and request the Commissioner for Patents and any Official of any country or countries 
foreign to the United States, whose duty it is to issue patents or other evidence or forms of industrial property protection on 
applications as aforesaid, to issue the same to the said ASSIGNEE, its successors, legal representatives and assigns, in 
accordance with the terms of this instrument. 

AND I HEREBY covenant and agree that I have full right to convey the entire interest herein assigned, and that I 
have not executed, and will not execute, any agreement in conflict herewith. 

AND I HEREBY further covenant and agree that I will communicate to the said ASSIGNEE, its successors, legal 
representatives and assigns, any facts known to me respecting said invention, and testify in any legal proceeding, sign all 
lawful papers, execute all divisional, continuing, reissue and foreign applications, make all rightful oaths, and generally do 
everything possible to aid the said ASSIGNEE, its successors, legal representatives and assigns, to obtain and enforce 
proper protection for said invention in all countries. 

IN TESTIMONY WHEREOF, I hereunto set my hand and seal this A2_ day of CL* t^/-€ . 2006 

State of ) 

)SS.: 

County of ) 



L.S. 



Qn ~~5Z>jJ5L^ / c3 . 2006 . before me, /WM^ T> . ^O&jTjL 
i fclfl-M-C" 6r. FVtO<i£J2-3&*> personally Known to me on the basfs of : 



Notary Public, personally 

appeared fcjfl-M-<"~ (y. PttOd personally known to me on the basfs of satisfactory evidence to be the person 

whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/her 
authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of which the 
person acted, executed the instrument. 



S my hand and official seal 




C ™ ATE OF AL ABAMA AT LARGE 
MY COMMISSION EXPIRES: Mar 3, 2009 
BONDED THRI NOTARY PUBLIC IftTOERWIUTERS 



APPENDIX A (Page 1 of 3) 



Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/389,712 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


2/15/1995 


6,515,009 


2/4/2003 


09/590,002 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/3/2000 






09/910,387 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 


6,599,928 


7/29/2003 


08/546,794 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/23/1995 


6,171,609 


1/9/2001 


10/190,211 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/3/2002 






10/860,486 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/2/2004 






08/450,793 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


5/25/1995 


5,811,447 


9/22/1998 


08/738,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/28/1996 


5,733,925 


3/31/1998 


09/113,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/10/1998 


6,074,659 


6/13/2000 


09/470,662 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/22/1999 


6,268,390 


7/31/2001 


09/910,388 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 






08/829,991 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


6,306,421 


10/23/2001 


09/896,208 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/29/2001 


6,491,938 


12/10/2002 


09/995,490 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


11/27/2001 


6,569,441 


5/27/2003 


08/829,685 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


5,981,568 


11/9/1999 


09/361,194 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/26/1999 


6,358,989 


3/19/2002 


10/024,885 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/18/2001 


6,663,881 


12/16/2003 


10/330,834 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/27/2002 


6,720,350 


4/13/2004 
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i ICVCilllUU <Ulvl X ICallllCxlL Ul 

Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


5/12/1994 

X £*l X 7 7" 


5 847 007 


12/8/1998 

X A*/ O/ X 770 


na /inn 

Uo/ jUU,jj / 


T^fv»x 1 1 /"\t~i on/I t^rf^Cktmf^nt f~\T 
i rCVCIllUJIl olid 1 ICallllCIll Ul 

Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


0/9/1 004 


5 472 985 


12/5/1995 


08/450,520 


Methods to Determine TGF-Beta 


5/25/1995 


5,545,569 


8/13/1996 


08/476,735 


Method for Identifying an Agent 
Which Increases lor-oeta 
Levels 


6/7/1995 


5,595,722 


1/21/1997 


08/477,393 


Method to Determine lur-rJeta 




£ IOC ACkA 


D/Zo/zUUZ 


08/486,334 


Prevention and Treatment of 
Cardiovascular Pathologies 


6/7/1995 


5,770,609 


6/23/1998 


Uo/DZo,oxU 


rTevention ana i reaimeni 01 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


Q/1 S/1 QQS 

77 1 J/ X77.7 


3,-377,0*+*+ 


9/JV1 007 
Z/ H7 1 77 / 


Uo/OOU,oUo 


rTeveniion ana i reaimeni 01 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


1 1/91/1 005 




6/10/1QQR 


Uo/7UJ,D07 


rTeveniion ana 1 reaimeni or 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


1 1 /6/1 007 

1 I/O/ 177 / 


« 1 6^ non 


1 9/96/9000 
1 Z/ ^Q/ aUUU 




rTeveniion diiu x reaimeni 01 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


1 1 /fi/1 007 

1 l/O/ 177 / 


5 045 456 


8/^1/1000 

O/ JIM 


08/973,570 


Prevention and Treatment of 
Cardiovascular Pathologies 


12/5/1997 


6,197,789 


3/6/2001 


09/082,643 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/21/1998 


6,251,920 


6/26/2001 


09/306,606 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/6/1999 


6,262,079 


7/17/2001 


0Q/754 775 
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10/106,761 


Method to Determine TGF-Beta 


3/26/2002 
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09/057,323 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


4/9/1998 


6,117,911 


9/12/2000 


09/567,558 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


5/5/2000 


6,410,587 


6/25/2002 


10/170,971 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


6/13/2002 


6,734,208 


5/11/2004 



CONFIRMATORY ASSIGNMENT OF PATENT RIGHTS 



The UAB Research Foundation of Birmingham, Alabama ("Assignor"), having a 
principal place of business at 1530 3 rd Avenue South, AB 1120 G, Birmingham, Alabama, 
confirms that pursuant to the Patent Assignment Agreement between Assignor and Boston 
Scientific Scimed, Inc. ("Assignee") dated February 11, 2005, Assignor hereby sells, assigns, 
transfers, and sets over, unto Assignee, a corporation of Minnesota, having a principal place of 
business at One Scimed Place, Maple Grove, MN, 55311-1566 the entire right, title, and interest 
in, to and under the United States patents and patent applications identified below, and the 
invention(s) set forth therein, including any and all rights that Assignor has received from Dr. 
Peter G. Anderson for said inventions, such as those received pursuant to the Assignment from 
Dr. Peter G. Anderson to Assignor submitted herewith, and any and all claims, demands, causes 
of action, damages and remedies of every kind recoverable at law or in equity or otherwise from 
any and every party for any and every infringement of such patents and patent applications 
together with the rights to bring and maintain any action for past infringements and for recovery 
of damages and fees: 



Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/389,712 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


2/15/1995 


6,515,009 


2/4/2003 


09/590,002 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/3/2000 






09/910,387 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 


6,599,928 


7/29/2003 


08/546,794 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/23/1995 


6,171,609 


1/9/2001 


10/190,211 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/3/2002 






10/860,486 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/2/2004 






08/450,793 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


5/25/1995 


5,811,447 


9/22/1998 
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Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/738,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/28/1996 


5,733,925 


3/31/1998 


09/113,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/10/1998 


6,074,659 


6/13/2000 


09/470,662 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/22/1999 


6,268,390 


7/31/2001 


09/910,388 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 






08/829,991 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


6,306,421 


10/23/2001 


09/896,208 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/29/2001 


6,491,938 


12/10/2002 


09/995,490 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


11/27/2001 


6,569,441 


5/27/2003 


08/829,685 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


5,981,568 


11/9/1999 


09/361,194 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/26/1999 


6,358,989 


3/19/2002 


10/024,885 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/18/2001 


6,663,881 


12/16/2003 


10/330,834 


Therapeutic Inhibitor of 
vascular omootn Muscle Cells 


12/27/2002 


6,720,350 


4/13/2004 


08/242,161 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


5/12/1994 


5,847,007 


12/8/1998 


08/300 357 
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08/450,520 


Methods to Determine TGF-Beta 


5/25/1995 


5,545,569 


8/13/1996 
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Serial # 


Tide 


Filing Date 


Patent # 


Issue Date 


08/476,735 


Method for Identifying an Agent 
Which Increases TGF-Beta 
Levels 


6/7/1995 


5,595,722 


1/21/1997 


08/477,393 


Method to Determine TGF-Beta 


6/7/1995 


6,395,494 


5/28/2002 


08/486,334 


Prevention and Treatment of 
Cardiovascular Pathologies 


6/7/1995 


5,770,609 


6/23/1998 


08/528,810 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


9/15/1995 


5,599,844 


2/4/1997 


08/560,808 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 

Smooth Muscle Cells 


11/21/1995 


5,773,479 


6/30/1998 


08/965,589 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/6/1997 


6,166,090 


12/26/2000 


08/965,254 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/6/1997 


5,945,456 


8/31/1999 


08/973,570 


Prevention and Treatment of 
Cardiovascular Pathologies 


12/5/1997 


6,197,789 


3/6/2001 


09/082,643 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/21/1998 


6,251,920 


6/26/2001 


09/306,606 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/6/1999 


6,262,079 


7/17/2001 


09/754,775 


Prevention and Treatment of 
Cardiovascular Pathologies 


1/4/2001 






10/106,761 


Method to Determine TGF-Beta 


3/26/2002 







NYJD-1622624v2 



-3- 



Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


09/057,323 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


4/9/1998 


6,117,911 


9/12/2000 


09/567,558 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


5/5/2000 


6,410,587 


6/25/2002 


10/170,971 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


6/13/2002 


6,734,208 


5/11/2004 




Date: ^c?t?C B3 

Name: William S. White 
Title: Chief Executive Officer 
Company: The UAB Research Foundation 

IN TESTIMONY WHEREOF, I hereunto set ray hand and seal this ^ day of . ~~SZ*J . 2006 



•^>^-^w ^ (I_S1 



State of ) 

)SS.: 

County of ) . J 

On ~S3>3^ 73^ -2006. before m^ /^^^^LD. ^Ct3Q/r£^ . Notary Public, personally 
appeared \bJ:fl .*A*w- . lOK/fg~! . personally known to me on the basfs of satisfactory evidence to be the 
person whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in 
his/her authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of 
which the person acted, executed the instrument. 




NOTARY PUBLIC STATE OF ALABAMA AT LARGE 
MV COMMISSION EXPIRES: Mar 3, 2009 

BONDED THRI NOTARY PUBLIC I r VDFR WRITERS 
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TAB D 



x at*& jj) Express Mail No. EV475142710US 

a# IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Application of: Lawrence L. Kunz Confirmation No.: 1075 
Peter G. Anderson (as corrected) 

Serial No.: 09/590,002 Art Unit: 1621 

Filed: June 8, 2000 Examiner: Samuel A. Barts 

For: THERAPEUTIC INHIBITOR OF Attorney Docket No.: 10177-216-999 
VASCULAR SMOOTH MUSCLE CELLS (formerly 295.007US4 



STATEMENT OF FACTS IN SUPPORT OF REQUEST FOR 
CORRECTION OF INVENTORSHIP UNDER 37 C.F.R. S 1.48(a) 

Commission for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a), Applicant hereby requests the United States 
Patent & Trademark Office ("USPTO") to correct the inventorship of the above-identified 
patent application by adding Dr. Peter G. Anderson as a co-inventor. In further support of its 
request to correct inventorship, Applicant hereby respectfully submits this statement of facts. 

1 . During a litigation involving certain U.S. patents related to the 
above-identified application, specifically U.S. Patent Nos. 6,171,609, 6,515,009 and 
6,599,928, certain facts came to light which indicate that Dr. Peter G. Anderson should be a 
named inventor on the above-identified application as well as on currently pending U.S. 
patent application Serial Nos. 10/860,486 and 09/910,388. The litigation, filed in the United 
States District Court for the District of Delaware, is captioned Boston Scientific Scimed, Inc. 
et al v. Cordis Corporation et al , Civil Action No. 03-283-SLR (D. Del.) (hereinafter "the 
Cordis litigation"). 

2. The present application and these two other applications are related 
to U.S. patent application Serial No. 08/01 1,669 filed on January 28, 1993, now abandoned. 
See Exh. 1 . 
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• Specifically, currently pending U.S. application Serial No. 10/860,486 is a 
continuation of U.S. patent application Serial No. 10/190,21 1, now 
abandoned, which is a continuation of U.S. patent application Serial 

No. 08/894,350, now abandoned, which is a National Stage application of 
International Application No. PCT/US96/02125, published as WO 96/25176, 
which claims the priority benefit to U.S. patent application Serial 
No. 08/389,712, issued as U.S. Patent No. 6,515,009, , which is a 
continuation-in-part of U.S. patent application Serial No. 08/01 1,669. 

• Currently pending U.S. application Serial No. 09/590,002 is a continuation of 
U.S. patent application Serial No. 08/389,712, issued as U.S. Patent 

No. 6,515,009, which is a continuation-in-part of U.S. patent application Serial 
No. 08/011,669. 

• Currently pending U.S. application Serial No. 09/910,388 is a continuation of 
U.S. patent application Serial No. 09/470,662, issued as U.S. Patent 

No. 6,268,390, which is a continuation of U.S. patent application Serial 
No. 09/1 13,733, issued as U.S. Patent No. 6,074,659, which is a continuation 
of U.S. patent application Serial No. 08/450,793, issued as U.S. Patent 
No. 5,81 1,447, which is a continuation of U.S. patent application Serial 
No. 08/062,451, now abandoned, which is a continuation-in-part of U.S. 
patent application Serial No. 08/01 1,669. 

Relationship Between NeoRx and UAB in 1990-1993 

3. On information and belief, in December 1990 Dr. Peter G. 
Anderson, a professor employed by the University of Alabama at Birmingham ("UAB") with 
an obligation to assign his intellectual property to The UAB Research Foundation 
("UABRF"), and Dr. Lawrence L. Kunz, a principal scientist employed by NeoRx 
Corporation ("NeoRx") with an obligation to assign his intellectual property to NeoRx, met at 
the American College of Veterinary Pathologists annual meeting in Phoenix, Arizona where 
they discussed inter alia, the prevention or treatment of restenosis. Exh. 2; Exh. 3 at 61-62. 
Thereafter, Dr. Anderson and Dr. Kunz began collaborating on the development of treatments 
for and prevention of restenosis. 

4. On June 1, 1991 NeoRx and UABRF entered into an agreement 
relating to research work concerning restenosis. The agreement also delineated NeoRx' s and 
UABRF 's respective rights in the technology being developed as follows: inventions made 
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solely by NeoRx would be owned by NeoRx, inventions made solely by UABRF would be 
owned by UABRF and inventions jointly made by NeoRx and UABRF would be co-owned 
by NeoRx and UABRF. Exh. 4 at 6-7. 

5. On September 27, 1991, U.S. patent application Serial No. 
07/767,254 ("the ' 254 application") was filed naming as inventors Dr. Kunz and Dr. 
Anderson. 

6. On September 25, 1992, PCT/US92/08220 was filed naming Dr. 
Kunz as the inventor. PCT/US92/08220 originally claimed priority to the '254 application 
but that claim to priority was subsequently withdrawn in the PCT application. Exh. 5 at BSX 
404589; Exh. 6 at 160. 

7. On January 28, 1993, U.S. patent application Serial No. 08/01 1,669 
("the ' 669 application"), was filed naming as inventors Dr. Kunz and Mr. Richard Klein, a 
laboratory technologist at NeoRx. Exh. 7; Exh. 8 at 278. 

8. On information and belief, in approximately April to June of 1 993 
UABRF contacted NeoRx and informed NeoRx that Dr. Anderson should be named an 
inventor of PCT application PCT/US92/08220 and of the '669 application. Exh. 9; Exh. 3 at 
109-119, 121-122; Exh. 10 at 132-134; Exh. 8 at 284; Exh. 6 at 57. On June 14, 1993, 
NeoRx agreed to add Dr. Anderson as an inventor to the then-pending patent applications. 
Exh. 11; Exh. 10 at 136-140; Exh. 6 at 58-59. Furthermore, UABRF and NeoRx entered into 
a modified agreement which reiterated the ownership of NeoRx' s and UABRF' s respective 
rights in the technology being developed as stated in their previous agreement of June 1, 1991 
as follows: inventions made solely by NeoRx would be owned by NeoRx, inventions made 
solely by UABRF would be owned by UABRF and inventions jointly made by NeoRx and 
UABRF would be co-owned by NeoRx and UABRF. Exh. 12; Exh. 3 at 129. 

Changes of Inventorship on U.S. Patent No. 5,811,447 

9. On May 13, 1993, U.S. patent application Serial No. 08/062,451 
("the '451 application") was filed naming seven inventors, including among others Dr. Kunz, 
Dr. John Reno, Mr. Klein and Dr. Anderson. On information and belief, in November 1994 
an assignment was prepared from Dr. Anderson to NeoRx for the '451 application. Exh. 13; 
Exh. 3 at 132-138; Exh. 14 at 48-49; Exh. 6 at 1 14-120. Dr. Anderson signed and returned to 
NeoRx the assignment, which contained a reference to the earlier filed 4 254 application. 
Exh. 13; Exh. 3 at 132-138; Exh. 14 at 48-49; Exh. 6 at 1 14-120. NeoRx subsequently filed 
with the USPTO an assignment of the '451 application which did not contain a reference to 
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the '254 application. Exh. 15; Exh. 3 at 140-143; Exh. 14 at 51-55; Exh. 6 at 1 14-120. Dr. 
Anderson testified that he did not remember reviewing and signing the assignment of the 
'451 application as filed with the USPTO. Exh. 15; Exh. 3 at 140-143; Exh. 14 at 51-55; 
Exh. 6 at 114-120. 

10. On May 25, 1995, U.S. patent application Serial No. 08/450,793 
("the ' 793 application") was filed, which was a file wrapper continuation of the '451 
application, and later issued as U.S. Patent No. 5,81 1,447 ("the '447 patent"). As filed, the 
'793 application named the same seven inventors as the '451 application, including among 
others Dr. Kunz, Dr. Reno, Mr. Klein and Dr. Anderson. On May 21, 1996, NeoRx filed a 
petition to correct the inventorship of the '793 application under 37 C.F.R. § 1.48(b) to limit 
the inventors to Dr. Kunz and Dr. Reno. Exh. 16; Exh. 6 at 108-1 13. However, that petition 
was never acted on by the USPTO. On June 17, 1996, NeoRx filed another petition to correct 
inventorship to limit the inventor to Dr. Kunz. Exh. 17. That petition was also never acted 
on by the USPTO. On January 27, 2000, after the '793 application issued as the '447 patent, 
NeoRx filed a request for a certificate of correction to delete all of the named inventors 
except Dr. Kunz, but that request was rejected by the USPTO. Exh. 18. On October 1 1, 
2000, NeoRx filed a renewed request for a certificate of correction to delete all of the named 
inventors except Dr. Kunz. The USPTO did not grant the portion of the request for a 
certificate of correction relating to inventorship. Exh. 19. 

11. On information and belief, on January 30, 2003, Dr. Janet 
Embretson, outside patent counsel for NeoRx, requested Dr. Anderson's consent to be 
removed from the '447 patent. Dr. Anderson disagreed with Dr. Embretson's assessment and 
indicated that he had contributed to certain claims of the '447 patent. Exh. 20; Exh. 3 at 163- 
170, 175-183; Exh. 6 at 209-22 1 ; Exh. 21 at 35, 106-108. 

Changes of Inventorship on U.S. Patent Application Serial No, 08/389,712 

12. On February 15, 1995, U.S. patent application Serial No. 08/389,712 
("the '712 application"), was filed naming Dr. Kunz and Mr. Klein as inventors. The '712 
application issued as U.S. Patent No. 6,515,009. On information and belief, on September 
25, 1996, Ms. Anna Lewak Wight, NeoRx' s intellectual property counsel, indicated to Dr. 
Anderson that he would be added as an inventor to U.S. patent application Serial No. 
08/406,921 ("the '921 application"), which is related to the '712 application. Exh. 22; Exh. 6 
at 62-64. On December 3, 1996 NeoRx sent Dr. Anderson a letter indicating he would be 
added as an inventor to the '712 application. Exh. 23; Exh. 3 at 144, 155-163; Exh. 6 at 66- 
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77. In June 1997, NeoRx filed a petition to correct the inventorship of the '712 application to 
change inventorship from Dr. Kunz and Mr. Klein to Dr. Kunz and Dr. Reno, and as to which 
Ms. Wight indicated that NeoRx had previously performed an inventorship analysis in early 
1996 to support this change. Exh. 6 at 122-127; Exh. 24. Also, this petition was not acted on 
by the USPTO. The petition did not seek to add Dr. Anderson as an inventor on the '712 
application. Exh. 6 at 132-146. 

The Cordis Litigation 

13. In April 2003, Boston Scientific Scimed, Inc. (formerly Scimed Life 
Systems, Inc.) purchased from NeoRx issued patents and pending patent applications relating 
to the treatment of restenosis, including the three issued patents involved in the Cordis 
litigation, (i.e., U.S. Patent Nos. 6,171,609, 6,515,009 and 6,599,928), as well as pending 
U.S. application Serial Nos. 10/860,486 ("the '486 application"), 09/590,002 ("the '002 
application") and 09/910,388 ("the '388 application"). Exh. 3 at 173. 

14. In the course of the Cordis litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,515,009, which issued from the '712 
application, a common ancestor application of the '002 and '486 applications. Exh. 3 at 161. 

15. In the course of that litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,171,609, which claims priority to U.S. Patent 
No. 6,515,009, which issued from the '712 application, and is related to the '002 and '486 
applications. Exh. 3 at 194. 

1 6. In the course of the Cordis litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,599,928, which claims priority to U.S. Patent 
No. 6,515,009, which issued from the '712 application, and is related to the '002 and '486 
applications. Exh. 3 at 196. 

17. In the course of that litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 5,81 1,447, which issued from U.S. Patent 
application Serial No. 08/450,793, to which the '388 application claims priority. Also, the 
'447 patent and the '002 and '486 applications are related to U.S. Patent Application Serial 
No. 08/011,669. Exh. 3 at 167-170. 

1 8. On February 1 1 , 2005, UABRF assigned to Boston Scientific 
Scimed, Inc. (previously Scimed Life Systems, Inc.) all rights in the above-identified 
application for which Dr. Anderson was obligated to assign to UABRF. 
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19. 



Dr. Anderson has simultaneously submitted with the petition to 



correct inventorship pursuant to 37 C.F.R. § 1.48(a) a statement that the error of his not being 
named an inventor of U.S. application Serial No. 09/590,002 arose without any deceptive 
intention on his part. As shown by Dr. Anderson's statement and the new declaration 
submitted herewith, Dr. Anderson believes that he is a co-inventor of the pending claims in 
U.S. application Serial No. 09/590,002. 



Dr. Kunz, has submitted a new declaration. 

If any issues remain, the Examiner is invited to telephone the undersigned to 
discuss the same and to arrange for prompt and efficient handling of this matter. 



20. 



The other named inventor of U.S. application Serial No. 09/590,002 




Respectfully submitted. 



Date July 10, 2006 



Tnd&h wrS tern 
By: Catharina J. Chin Eng 
JONES DAY LLP 
222 East 41 st Street 
New York, NY 10017 
(212) 326-3939 



(Reg. No. 27,469) 
(Reg. No. 42,412) 
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Experimental Pathologist 
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410 West Harrison 
Seattle, VA 98119 
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ANTIBODY DIRECTED DELIVERY OF COMPOUNDS TO CONTROL SMOOTH 
MUSCLE CELL PROLIFERATION AFTER PERCUTANEOUS TRANSLUMINAL 

CORONARY ANGIOPLASTY 



Peter G. Anderson, DVM, PhD & Lawrence L Kunz, DVM 

Percutaneous transluminal coronary angioplasty (PTCA) has gained favor as- the 
primary treatment modality in many patients with coronary artery disease. PTCA can 
relieve" myocardial ischemia in patients with coronary artery disease by reducing lumen 
obstruction and improving coronary flow. Over 200,000 PTCA procedures were performed . 
in 1988 and recent, reports estimate that over 500,000 PTCAs win be performed per year 
by 1991 (1). Despite improvements in equipment and operator expertise the restenosis 
rate after PTCA remains a significant problem, with from 13 to 48% of patients developing 
restenosis by 1 to 3 months after successful dilatation- This restenosis results in significant 
morbidity and mortality and necessitates further interventions. 

The mechanisms responsible for restenosis after PTCA are not well understood. The 
resteriotic lesion consists of an exuberant overgrowth of smooth muscle cells; This 
neointimal proliferation of smooth muscle cells has been well characterized in humans and 
in several animal model systems, however the mechanisms responsible for the smooth . 
muscle cell growth are not know. Many investigators have evaluated factors that control 
smooth muscJe cell growth and from the results of these studies have suggested possible 
mechanisms for controlling smooth muscle cell proliferation after PTCA (2*4). To date, 
ho successful interventions have proven effective in preventing restenosis. 

A successful procedure for prevention of smooth muscle cell proliferation after PTCA 
would be of great clinical importance. There are numerous compounds that could prevent 
smooth muscle cell proliferation, however many of these compounds have untoward 
systemic effects that severely detract from their therapeutic usefulness. In order to more 
efficiently prevent restenosis after PTCA, compounds that prevent smooth muscle cell 
proliferation must be delivered directly to the site of PTCA. Binding antiproliferative 
compounds to antibodies that will specifically attach to and be internalized by smooth 
muscle cells could result in selective prevention of smooth muscle cell proliferation without 
causing adverse systemic effects. A compound such as heparin which is known to suppress 
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smooth muscle cell proliferation could be delivered locally to prevent restenosis without 
the severe problems associated with systemic anticoagulation. Other cytotoxic substances 
that wDl either kill smooth musde cells .(toxins) or prevent cell division (colchicine, - 
methotrexate, adriamycin, etc.) could also prevent restenosis if delivered to the PTCA site. 
A balloon catheter system that could- be used to deliver the smooth muscle cell specific 
antibodies with bound cytotoxic compounds is currently available (5). 

Prevention of smooth muscle cell proliferation at the site of PTCA without causing 
adverse systemic effects could be achieved by directing drug therapy to the smooth musde 
cells. This could be accomplished by binding the efficacious drugs to antibodies specific 
for smooth muscle cell surface membranes. When these antibody-drug conjugates are 
internalized, the drug will be delivered directly to the target smooth muscle cells. The 
balloon delivery system is currently available and could be used to locally infuse the 
antibody-drug conjugate to the PTCA site. These treatment modalities could prove 
successful in preventing restenosis after PTCA. ^ 

1. Detre et aL New Engl J Med 318:265-270, 1988 

2. Fanelli C & Arnoff R. Amer Heart Journal 119:357*368, Feb. 1990 

3. Popraa JJ & Topol EJ. Amer J Med 88;16N-24N, Jan. 1990 
4* Liu et aL Circulation 79:1374-1387, June 1989 

5. Nabel et aL Science 1342-1344, 1989 
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1 ceil proliferation after balloon injury by 11:14:58 AM 
) 2 polymer-based anticoagulant and nonanticoagulant 11:15:00 AM 

3 heparin delivered into the adventitia with a rat 11:15:05 AM 

4 carotid artery injury model." 11:15:06 AM 

5 Do you know where the smooth muscle 11:15:09 AM 

6 cell proliferation in Edelman took place; was ft 11:15:13 AM 

7 within the artery itself? 11:15:17 AM 

8 A. I didnt do those experiments, so I 11:15:20 AM 

9 couldnt tell you definitively. 11: 15:23 AM 

10 Q. At the bottom of that page, in the 11:15:53 AM 

1 1 right-hand comer, the first sentence of the 1 1 : 15: 54 AM 

12 last paragraph reads, "On the basis of the above 11:15:55 AM 

13 studies, heparin was chosen in our study as a 11:15:58 AM 

14 drug with a high likelihood of inhibiting smooth 11:16:01 AM 

15 musde cell proliferation." Do you agree with 11:16:05 AM 

16 that statement? 11:16:10 AM 

17 MR. NODINE: Objection to - 11:16:12 AM 

18 objection to form and objection to lack of 11:16:11 AM 

19 foundation. 11:16:13 AM 

20 THE WITNESS: Yes. 11:16:24 AM 

21 Q. (By Mr. Tlmmons) Okay. And the rest 11:16:24 AM 

22 of that paragraph talks about some of the 11:16:27 AM 

23 reasons - some of the factors that may have 11: 16:30 AM 

24 contributed to the failure of the heparin to 11:16:34 AM 

25 inhibit smooth musde cell growth in the study; 11:16:36 AM 
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1 of foundation. 11:17:21 AM 

2 THE WITNESS: I mean, that — that* s 11:17:23 AM 

3 what we wrote. 11:17:30 AM 

4 Q. (By Mr. Timmons) Okay. If you would 11:17:32 AM 

5 turn to page 245, please. In the left-hand 11:17:41AM 

6 column, it states that "while the in vitro 11: 17:46 AM 

7 spectrophotometric assay for heparin did 11:17:53 AM 

8 demonstrate that heparin was continuously 11: 17:56 AM 

9 released over two to three weeks with this 11:17:58 AM 

10 porymer," the level - "the levels measured are 11:18:00 AM 

11 low and may simply not be adequate to inhibit 11: 18:01 AM 

12 smooth musde cell proliferation in vivo." 11:18:07 AM 

13 Was one of the other possible 11:18:08 AM 

14 problems with this study is that the dosage of 11:18:10 AM 

15 heparin was too low? 11:18:13 AM 

16 MR. NODINE: Objection to form, lack 11:18:16 AM 

17 of foundation. 11: 18: 17 AM 

18 THE WITNESS: I think those two mean 11:18:22 AM 

19 the same thing. 11:18:25 AM 

20 Q. (By Mr. Timmons) Okay. And the last 11:18:27 AM 

21 sentence reads, "site-specific drug delivery by 11:18:28 AM 

22 polymers has only recently been applied to the 11: 18:32 AM 

23 problem of restenosis; improvements in porymer 11:18:35 AM 

24 design and performance that allow higher 11:18:37 AM 

25 concentrations of effective drugs may better 1 1: 18:39 AM 
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1 do you see that? 11:16:39 AM 

2 A. Yes. 11:16:40 AM 

3 Q. And — and one of the problems you 11:16:41 AM 

4 point out is with the stent design; is that 11:16:42 AM 

5 correct? 11:16:45 AM 

6 A. What are you- 11:16:45 AM 

7 Q. I'm- 11:16:46AM 

8 A. - specifically ~ 11:16:46 AM 

9 Q. - still on the bottom - 11:16:47 AM 

10 A. Oh, okay. 11:16:48 AM 

11 Q. - "One obvious explanation for this 11:16:48 AM 

12 lack of efficacy involves the particular stent 11:16:48 AM 

13 coated by the porymer." Was the design of the 11:16:48 AM 

14 Gianturco-Roubin stent one of the problems with 11:16:54 AM 

15 the - with this study? 11:16:58 AM 

16 MR. NODINE: Objection, lack of 11:17:00 AM 

17 foundation, objection to form. 11:17:01 AM 

18 THE WITNESS: I'm -I'm not an 11:17:05 AM 

19 engineer, so I can't comment on the - on the 11:17:06 AM 

20 actual design of the stent 11:17:08 AM 

21 Q. (By Mr. Timmons) Do you agree with 11:17:13 AM 

22 thfi cfat'pmpnf that n nnP nhvimiC OYnlanafinn fi-ir 11*1*7. 1,4 AM 

23 this lack of efficacy involves the particular 11:17:16 AM 

24 stent coated by the polymer"? 11:17:18 AM 

25 MR. NODINE: Objection to form, lack 11:17:21 AM 
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1 inhibit neointimal proliferation." 11:18:41 AM 

2 Would you agree that the design of 11:18:43 AM 

3 the polymer might have been a factor in the 11:18:45 AM 

4 failure of this study? 11: 18:47 AM 

5 MR. NODINE: Objection to form, lack 11:18:49 AM 

6 of foundation. 11:18:52 AM 

7 THE WITNESS: Again, I'm not an 11:18:53 AM 

8 expert in polymer development, so I cant 11:18:53 AM 

9 comment about the development of the porymer. 1 1: 18:58 AM 

10 Q. (By Mr. Timmons) But do you disagree 11:19:01AM 

1 1 with the statement in this paper? 11: 19:02 AM 

12 MR. NODINE: Objection to form, lack 11:19:05 AM 

13 of foundation. 11:19:05 AM 

14 THE WITNESS: Higher concentrations 11:19:10 AM 

15 of drug we felt would be more effective. How we 11:19:12 AM 

16 came about that, I - 1 cant comment on because 11:19:21 AM 

17 Tm not an engineer. 11:19:24 AM 

18 MR. TIMMONS: Okay. Whydontwe 11:19:26 AM 

19 take a quick break to change the tape. 11:19:31 AM 

20 THE VIDEOGRAPHER: This marks the end 11:19:37 AM 

21 of videotape number 1 in the deposition of Peter 11:19:37 AM 

22 Anderson. We are going off the record, 11:19 11:19:40 AM 

23 a.m. 11:19:47 AM 

24 (Whereupon, there was a brief recess.) 11:23:38 AM 

25 THE VIDEOGRAPHER: Here begins 11:27:13 AM 
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1 


videotape number 2 in the deposition of Peter 11:27: 13 AM 


1 


Q. Do you know if Dr. Kunz had done any 11:30:34 AM 


}■ 


2 


Anderson. We are back on the record, 11:27 11:27:16 AM 


2 


work in this post-injury restenosis problem 11:30:37 AM 




3 


a.m. 11:27:19 AM 


3 


prior to December 18th, 1990? 11:30:41 AM 




4 


Q. (By Mr. Timmons) Dr. Anderson, IVe 11:27:21AM 


4 


MR. NODINE: Objection to form, 11:30:47 AM 




5 


provided you with a three-page document that was 11:27:21 AM 


5 


vague, ambiguous. 11:30:47 AM 




6 


previously marked as Kurtz Exhibit 6. Ifs NeoRx 11:27:26 AM 


6 


THE WITNESS: I can only comment on 11:30:50 AM 




7 


1000 - no, 10001 through 10003. And my 11:27:31 AM 


7 


what he told me tell at the time or what I 11:30:52 AM 




8 


question is whether or not you recognize this 11:27:37 AM 


8 


recall that he told me at the time. And in his 11:30:54 AM 




9 


document? 11:27:39 AM 


9 


discussions with me, he made it dear that he 11:30:59 AM 




10 


A. Yes. 11:27:41AM 


10 


did not know anything about the - the 11:31:07 AM 




11 


Q. What is it? 11:27:41AM 


11 


angioplasty or the problem of restenosis. 11:31:10 AM 




12 


A. Ifs a letter and attached 11:27:44 AM 


12 


Q. (By Mr. Tirnrnons) Okay. Did you also 11:31:15 AM 




13 


description that I wrote. 11:27:51 AM 


13 


have knowledge regarding the possible mechanisms 1 1:31: 17 AM 




14 


Q. Did you write the letter or the 11:27:58 AM 


14 


for directing the delivery of compounds to the 11:31:20 AM 




15 


description or both? 11:28:02 AM 


15 


angioplasty lesions prior to meeting with 11:31:23 AM 




16 


A. Both. 11:28:05 AM 


16 


Dr. Kunz in December 1990? 11:31:27 AM 




17 


Q. Okay. And who was Dr. Kunz in 11:28:05 AM 


17 


A. Can you rephrase or — or say that 11:31:31 AM 




18 


December 1990? 11:28:11AM 


18 


again? 11:31:37 AM 




19 


MR. NODINE: Objection to form. 11:28:14 AM 


19 


Q. (By Mr. Timmons) My question is 11:31:37 AM 




20 


THE WITNESS: He was an acquaintance 11:28:18 AM 


20 


whether or not you — prior to your meeting with 11:31:39 AM 




21 


of mine. 11:28:19 AM 


21 


Dr. Kunz at this meeting in Phoenix, did you 11:31:40 AM 




22 


Q. (By Mr. Timmons) How did it come 11:28:29 AM 


22 


have knowledge regarding the possible mechanisms 11:31:44 AM 




23 


about that you drafted the description on the 11:28:30 AM 


23 


for directing the delivery of compounds to the 11:31:47 AM 




24 


second two pages of Kunz Exhibit 6? 11:28:35 AM 


24 


angioplasty lesions? 11:31:50 AM 




25 


A. What do you mean by "how did it come 11:28:45 AM 


25 


A. Yes. 11:31:56 AM 


} 

t 

/ 
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1 


about" — 11:28:46 AM 


\ 


O Okav Did Dr Kun7 to the extent 11*11*77 AM 




2 


O. Whv did vou — 11*28'47 AM 


2 


Hist hp frolH vrui or — or indicated to von did 1 1 • 12 • 0/1 AM 




3 


A. - soerificallv' 11* 28-49 AM 


3 


he have am/ nrinr knnwlerlne renarrfinn the 11 , l2 , n9 AM 
lie nave at ty lhiih w luvvicu^c ic^aiumy uic xx*J£.U£ /M™ 




4 


Q. Why did you draft the description? 11:28:49 AM 


4 


mechanisms for directina the delh/erv of 11 * 17*06 AM 




5 


A. As stated in the - the cover letter, 11:28:56 AM 


5 


comrjounrfs to anaioDlastv lesions? 11*32 "08 AM 




6 


Dr. Kunz and I met just fortuitously, we both 11:28:59 AM 


6 


A. Aaain if he did he didnt share it 11-32*13 AM 




7 


happened to be attending the same meeting, and 11:29:09 AM 


7 


with me at that mint in time 11-32*17 AM 




8 


we met at that meeting, discussed our jobs, and 11:29:12 AM 


8 


O. Did Dr Kunz have anv knowledae 11*32*27 AM 




9 


through that discussion, developed a — a — 11:29:18 AM 


9 


regarding the — directing the delivery of 11:32:25 AM 




10 


realized we had some mutual interests, 11:29:26 AM 


10 


compounds to any particular locations in the 11:32:28 AM 




11 


scientific interests. So he asked me to write 11:29:29 AM 


11 


body for therapeutic uses? 11:32:32 AM 




12 


up a description of the area of our mutual 11:29:34 AM 


12 


MR. NODINE* Obiection to form calls 11*32*38 AM 

i iiwuvki wujcuuui i iv i vi ill, bom ii.j4iwu nn 




13 


interest 11:29:42 AM 


13 


for speculation. 11*32:38 AM 




14 


Q. When you met with Dr. Kunz in Phoenix 11:29:46 AM 


14 


Q. (By Mr. Timmons) To the extent 11:32:38 AM 




15 


in 1990, did you already - was your interest in 11:29:52 AM 


15 


that — that thev were discussed at vour meetina 11*12*38 AM 




16 


the significance of restenosis after 11:29:59 AM 


16 


with him in Phoenix? 11*12*41 AM 




17 


percutaneous transluminal coronary 11:30:04 AM 


17 


A. During our meeting, he did describe 11:32:46 AM 




18 


angioplasty? 11:30:04 AM 


18 


some of the annroaches that NeoRx was usino to 11*32*47 AM 




19 


A. That was in - in general terms, at 11:30:07 AM 


19 


direct therapy to cancer cells. 11:32:54 AM 




20 


that time, my interest was in cardiovascular 11:30:13 AM 


20 


Q. What were the NeoRx - NeoRx 11:32:58 AM 




21 


pathology. One component of the types of 11:30:16 AM 


21 


approaches to directing therapy to cancel - 11:33:01 AM 




22 


research that I was interested in and working on 11:30:22 AM 


22 


cancer ceils that Dr. Kunz told you about? 11:33:04 AM 




23 


was specifically the post-angioplasty restenosis 11:30:26 AM 


23 


A. He - as I recall, and 15 years ago, 11:33:11 AM 




24 


problem. 11:30:33 AM 


24 


as I recall, he described the general approach 11:33:15 AM 




25 


11:30:34 AM 


25 


that NeoRx was using of targeted antibodies. 11:33:20 AM 
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1 THE WITNESS: Yes. 01:48:55 PM 

2 Q. (By Mr. Tlmmons) What are the 01:48:55 PM 

3 applications? 01:48:56 PM 

4 A. I can't — I cant list the exact — 01:49:02 PM 

5 the numbers or the names. 01:49:04 PM 

6 Q. Um-hmm. 01:49:09 PM 

7 A. But as I mentioned earlier, I - I 01:49:09 PM 

8 did a search on the patent office web site and 01:49:11 PM 

9 found several patents that were related, had - 01:49:15 PM 

10 had parts of them related to using 01:49:23 PM 

11 immunoconjugates for restenosis. 01:49:25 PM 

12 Q. Okay. And you were a co-inventor on 01:49:31PM 

13 those patents or an inventor on those patents? 01:49:33 PM 

14 A. Some I was and some I wasn't Some I 01:49:37 PM 

15 was listed as an inventor, some I was not listed 01:49:45 PM 

16 as an inventor. 01:49:47 PM 

17 Q. Do you consider yourself an inventor 01:49:51 PM 

18 of the ones in which you were not listed as an 01:49:53 PM 

19 inventor? 01:49:56 PM 

20 MR. NODINE: Objection- 01:49:57PM 

21 MR. MELORO: Objection. 01:49:58 PM 

22 MR. NODINE: - vague, calls for 01:50:00 PM 

23 speculation, lack of foundation. 01:50:01 PM 

24 THE WITNESS: Tm not a patent 01:50:04 PM 

25 attorney, so I can't say whether I should have 01 :50:05 PM 
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1 and the - the strategy described in daim 1 is 01:54:16 PM 

2 consistent with the discussions that Larry Kunz 01:54:21 PM 

3 and I had relating to this - to the issue of 01:54:30 PM 

4 restenosis in vascular smooth muscle cells. 01:54:34 PM 

5 Q. (By Mr. Timmons) Do you consider 01:54:38 PM 

6 yourself an inventor of claim 1 of this patent 01:54:38 PM 

7 application? 01:54:41 PM 

8 MR. NODINE: Objection, insofar as it 01:54:43 PM 

9 calls for a legal conclusion. 01:54:44 PM 

10 But you may answer, insofar as you 01:54:46 PM 

11 know. 01:54:48 PM 

12 THE WITNESS: As stated before, I - 01:54:51 PM 

13 I was involved in developing this - intimately 01:54:53 PM 

14 developing this idea and this strategy, but I 01:54:58 PM 

15 cant specifically determine if Tm an inventor 01:55:03 PM 

16 or not 01:55:09 PM 

17 Q. (By Mr. Timmons) Is that because 01:55:10 PM 

18 you're not a patent attorney? 01:55:11 PM 

19 A. Yes. 01:55:14 PM 

20 Q. Okay. Do you have any understanding 01:55:15 PM 

21 as to whether or not you're an inventor of daim 01 :55:20 PM 

22 1? 01:55:23 PM 

23 MR. MELORO: Objection, asked and 01:55:25 PM 

24 answered. 01:55:25 PM 

25 THE WITNESS: This - this daim 01:55:30 PM 
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been or - or whether legally I - 1 should have 01:50:08 PM 
been. 01:50:13 PM 

(Whereupon, there was a discussion off the 01:51:00 PM 
written record) 01:51:00 PM 

Q. (By Mr. Timmons) Let me mark - 01:51:02 PM 
whoops. It was already marked as Klein Exhibit 01:51:03 PM 
10, PCT U.S. 928220 patent application. If you 01:51:06 PM 
could pass the extra one on to your counsel, 01:51:17 PM 
Please. 01:51:20 PM 

Have you seen this document before? 01:51:25 PM 

A. I have not seen this document in this 01:52:23 PM 
form. As before, several of the - the figures 
and tables with experimental data are ones 
that - is data that I have seen, that I did see 
previous. 01:52:48 PM 

Q. Okay. If you would turn to page 84 01:53:19 PM 
of this document, please. 01:53:24 PM 

A. Okay. 01:53:25 PM 

Q. Could you read daim 1, please, to 01:53:26 PM 
yourself. 01:53:28 PM 

A. Okay. 01:53:54 PM 

Q. Did you have any contribution to 01:53:56 PM 
daim 1? 01:53:58 PM 

MR. MELORO: Objection to form. 01:54:03 PM 
THE WITNESS: The - the methodology 01:54:06 PM 



01:52:28 PM 

01:52:34 PM 
01:52:43 PM 
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1 contains many ideas that Larry Kunz and I 01:55:32 PM 

2 collectively developed in our - in our 01:55:40 PM 

3 combined - in our collaboration and our - our 01:55:45 PM 

4 interactions as - as co-investigators. 01:55:50 PM 

5 Q. (By Mr. Timmons) Okay. If you would 01:55:56 PM 

6 turn back to the first page, please. Do you 01:55:59 PM 

7 see, under international filing date, that this 01:56:04 PM 

8 was filed on September 25th, 1992, in the 01:56:07 PM 

9 left-hand column? 01:56:11 PM 

10 A. Yes. 01:56:14 PM 

11 Q. Okay. And under inventor and 01:56:14 PM 

12 inventor applicant, do you see that Dr. Kunz is 01:56:17 PM 

13 the only listed inventor? 01:56:21 PM 

14 A. Yes. 01:56:25 PM 

15 Q. Do you know why you were not named as 01:56:25 PM 

16 an inventor in PCT application U.S. 92/08220? 01:56:29 PM 

17 A. No, I do not 01:56:37 PM 

18 Q. Did you ever have any discussions 01:56:38 PM 

19 with Dr. Kunz as to whether or not you should be 01:56:39 PM 

20 an inventor on this application? 01:56:42 PM 

21 A. No. 01:56:46 PM 

22 Q. This is a yes or no question. Did 01:56:50 PM 

23 you have any discussion with your attorneys as 01:56:52 PM 

24 to whether or not you should be named an 01:56:54 PM 

25 inventor on the PCT application of Klein Exhibit 01:56:56 PM 
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\ 1 


10? 01:57:00 PM 


1 


The next OP file, this PCT, is filed 02:02:07 PM 


) 2 


MR, NODINE: Objection, insofar as it 01:57:02 PM 


2 


September 25th, 1992. Do you understand that to 02:02:13 PM 


3 


calls for revealing attorney-client 01:57:04 PM 


3 


be a reference to that PCT application we looked 02:02:17 PM 


4 


communications. 01:57:06 PM 


4 


at earlier? 02:02:20 PM 


5 


You may answer the question only yes 01:57:07 PM 


5 


MR. NODINE: Objection, lack of 02:02:24 PM 


6 


or no, but dont reveal the substance of any 01:57:08 PM 


6 


foundation. 02:02:25 PM 


7 


communications. 01:57:11 PM 


7 


Q. (By Mr. Timmons) Klein Exhibit 10. 02:02:26 PM 


8 


THE WITNESS: No. 01:57:15 PM 


8 


A. So in - in the memo here, this CIP 02:02:29 PM 


9 


Q. (By Mr. Timmons) Okay. Have you 01:57:17 PM 


9 


filed as a PTC - 02:02:32 PM 


10 


ever discussed with any representative of Boston 01:57:18 PM 


10 


Q. Yes. 02:02:34 PM 


11 


Scientific whether or not should be a named 01:57:24 PM 


11 


A. - that refers to this - this PTC 02:02:34 PM 


12 


inventor on this patent application of Klein 01:57:26 PM 


12 


that we just looked at? 02:02:40 PM 


13 


Exhibit 10? 01:57:28 PM 


13 


Q. Thafs my question, yeah. 02:02:42 PM 


14 


A. To the best of my knowledge, no. 01:57:32 PM 


14 


MR. NODINE: Yeah, I believe - to 02:02:44 PM 


15 


Q. Let me give you, Dr. Anderson, a 01:59:01 PM 


15 


clarify, I believe that is your question. 02:02:45 PM 


16 


document that was previously marked as Kunz 01:59:06 PM 


16 


MR. TIMMONS: Thafs my question, 02:02:47 PM 


17 


Exhibit 14. If s a two-page letter dated April 01:59:08 PM 


17 


yes. 02:02:48 PM 


18 


15th, 1993, from Lucy Hicks to Debra Leith, 01:59:13 PM 


18 


MR. NODINE: Thafs not a 02:02:48 PM 


19 


NeoRx 10020 through 21. If you could just take 01:59:22 PM 


19 


representation, right? 02:02:49 PM 


20 


a look at that and let me know if youVe seen 01:59:32 PM 


20 


MR. TIMMONS: Yes. 02:02:52 PM 


21 


that before. 01 :59:34 PM 


21 


THE WITNESS: I - no, I - until you 02:02:52 PM 


22 


A. Yes I think T — T have — havp qppm 07*fWV17 PM 




ilicf oirl that T riiHnt k-nnuu that t+iie wac tho fX^'FO'^A DM 


23 


this before. 02:00:19 PM 


23 


same as that 02:02:56 PM 


24 


Q. Did you receive a copy of this at 02:00:19 PM 


24 


Q. (By Mr. Timmons) Okay. Let me give 02:03:00 PM 


25 

L 


approximately April 15th, 1993? 02:00:21 PM 


25 


you, then, a copy of Klein Exhibit 11, which is 02:03:00 PM 


) 


Page 110 






1 


A. I know that when I went back through 02:00:27 PM 


1 


a file history for application 08/011,669, which 02:03:06 PM 


2 


my files to give everything to you for the 02:00:29 PM 


2 


was filed on January 28th, 1993, and ask you if 02:03:13 PM 


3 


subpoena, that - that this was one of the 02:00:34 PM 


3 


youVe seen that application before. 02:03:16 PM 


4 


documents in there. So I assume I must have 02:00:36 PM 


4 


Thafs one for your counsel. Why 02:03:24 PM 


5 


received it at approximately that time. 02:00:39 PM 


5 


dont you give your counsel the one with the 02:03:25 PM 


6 


Q. And I just note for the record that 02:00:42 PM 


6 


rubber band on it The staples didnt go 02:03:27 PM 


7 


Dr. Anderson is a - a copy recipient on this 02:00:43 PM 


7 


through so well. Sorry. 02:03:30 PM 


8 


letter. Do you see that? 02:00:47 PM 


8 


MR. TIMMONS: Why don* - why don't 02:03:48 PM 


9 


A. Yes. 02:00:49 PM 


9 


we - while you're looking at that, why dont we 02:03:48 PM 


10 


Q. Okay. Who was Lucy Hicks? 02:00:49 PM 


10 


change the tape. 02:03:49 PM 


11 


MR. NODINE: Objection to form. 02:00:58 PM 


11 


THE VTDEOGRAPHER: This marks the end 02:03:51 PM 


12 


THE WITNESS: Lucy Hicks worked at 02:01:00 PM 


12 


of videotape number 2 in the deposition of Peter 02:03:51 PM 


13 


the UAB Research Foundation, and I don*t know - 02:01:03 PM 


13 


Anderson. We are going off the record, 2:03 02:03:54 PM 


14 


you know, her - her title is here on the - on 02:01:07 PM 


14 


p.m. 02:03:58 PM 


15 


the letter, but she was the - the legal contact 02:01:12 PM 


15 


(Whereupon, there was a brief recess.) 02:06:07 PM 


16 


person that if I had any questions related to 02:01:17 PM 


16 


THE VTDEOGRAPHER: Here begins 02:06:12 PM 


17 


the NeoRx - you know, anything that I was doing 02:01:23 PM 


17 


videotape - excuse me. Here begins videotape 02:06:12 PM 


18 


with NeoRx, I would usually send things to her. 02:01:27 PM 


18 


number 3 in the deposition of Peter Anderson. 02:06:16 PM 


19 


Q. (By Mr. Timmons) Okay. Let me just 02:01:38 PM 


19 


We are back on the record, 2:06 p.m. 02:06:18 PM 


20 


sort of do some housekeeping. The first patent 02:01:42 PM 


20 


Q. (By Mr. Timmons) I think there's a 02:06:24 PM 


21 


application listed in the regards lines is - in 02:01:47 PM 


21 


question on the record of whether or not youVe 02:06:24 PM 


22 


the reference line is the 767254 application. 02:01:52 PM 


22 


ever seen this document before, but take what 02:06:26 PM 


23 


And I'll represent to you that is Klein Exhibit 02:01:55 PM 


23 


you need to do the reviewing. 02:06:27 PM 


24 


9 that weVe looked at today. That's the - 02:01:58 PM 


24 


A. I have never seen this document 02:06:32 PM 


25 


that's that one, okay. 02:02:04 PM 


25 


before, this particular printing of the 02:06:37 PM 
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1 document - or this - this format 02:06:41 PM 

2 Again, the - the text, some of the 02:06:45 PM 

3 tables and pictures are familiar to me and look 02:06:49 PM 

4 like the - the, you know, regular 8 and a half 02:06:57 PM 

5 by 11 printed version that - that NeoRx usually 02:07:05 PM 

6 mail — you know, sent to me in Birmingham. 02:07:10 PM 

7 Q. (By Mr. Timmons) If you could turn 02:07:15 PM 

8 to page 115 of the document And if you would 02:07:21 PM 

9 read daims 1 and 2 to yourself, please. 02:07:25 PM 

10 A. Okay. 02:07:55 PM 

11 Q. Did you have any contribution to 02:07:56 PM 

12 whafs disclosed in claims 1 and 2? 02:07:58 PM 

13 MR. NODINE: Objection to form, vague 02:08:01 PM 

14 and ambiguous. 02:08:04 PM 

15 THE WITNESS: Yes. 02:08:07 PM 

16 Q. (By Mr. Timmons) And what was your 02:08:08 PM 

17 contribution? 02:08:09 PM 

18 A. The specific again, through our 02:08:18 PM 

19 discussions — my discussions with Dr. Kurtz, we 02:08:24 PM 

20 had discussed and formulated an approach of 02:08:27 PM 

21 using cytostatic agents to inhibit 02:08:34 PM 

22 proliferation, smooth muscle cell proliferation, 02:08:39 PM 

23 contraction, and migration. 02:08:44 PM 

24 And we had also discussed previously 02:08:50 PM 

25 the approach or the idea of using binding 02:08:51 PM 


Page 115 | 

1 any knowledge regarding restenosis at that 02:10:35 PM | 

2 point, in December of 1990; is that correct? 02:10:43 PM | 

3 A. Correct 02:10:46 PM B 

4 MR. NODINE: Objection to the 02:10:47 PM 

5 recharacterization of prior testimony. 02: 10:47 PM 

6 Q. (By Mr. Timmons) Okay. If you would 02:10:49 PM 

7 put this document aside for one second and then 02: 10:50 PM 

8 turn back to the letter, please. Don't -don't 02:10:53 PM 

9 let it go too far because Tm going to have a 02: 10:56 PM 

10 question about it 02:10:59 PM 

11 The third - in the - the reference 02:11:01 PM 

12 line, it says USCIP of QP filed January 28th, 02:11:02 PM 

13 1993, inventors Kunz and Klein. Do you know if 02:11:08 PM | 

14 that - that line is a reference to the 02:11:11 PM 1 

15 application 011669 of Klein Exhibit 11? 02:11:14 PM 

16 A. Do I know now or - or did I know 02:11:26 PM 

17 when I got this memo? 02:11:27 PM 

18 Q. Did you know when you got the memo? 02:11:29 PM 

19 A. When I got the memo, I had a copy - 02:11:34 PM 

20 or knew of a - an application that I can't say 02:11:38 PM 

21 for certain is this application, but I knew of 02:11:48 PM 

22 an application that was being filed. 02:11:52 PM 

23 Q. Okay. Do you know now that this 02:11:55 PM 

24 third line under the re is this 669 application, 02:11:56 PM 

25 Klein Exhibit 11? 02:12:03 PM 
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1 peptides, immunopeptides, to facilitate that 02:08:57 PM 

2 process. 02:09:02 PM 

3 Q. The first daim doesn't talk about 02:09:06 PM 

4 the binding peptides or proteins, correct? 02:09:08 PM 

5 A. Correct 02:09:11 PM 

6 Q. Your - what was your contribution to 02:09:13 PM 

7 daim 1 between you and Dr. Kunz? 02:09:15 PM 

8 MR. MELORO: Objection, vague and 02:09:22 PM 

9 ambiguous, lack of foundation. 02:09:23 PM 

10 MR. NODINE: And for darity, you - 02:09:26 PM 

11 you're talking about what was originally 02:09:26 PM 

12 denominated daim 1? 02:09:28 PM 

13 MR. TIMMONS: What daim 1 is here on 02:09:31PM 

14 page 115. 02:09:32 PM 

15 MR. NODINE: Right 02:09:34 PM 

16 THE WITNESS: Dr. Kunz and I had 02:09:43 PM 

17 discussed using cytostatic agents to inhibit the 02:09:44 PM 

18 pathologic activities associated with 02:09:54 PM 

19 restenosis. 02:09:59 PM 

20 So daim 1, pretty much all - all 02:10:08 PM 

21 components of daim 1 were things that we had 02:10:12 PM 

O"} fficriiccoH ni>iAiic nu 
UlSUJaScU. UZ.llKli) KM 

23 Q. (By Mr. Timmons) Okay. And I think 02:10:17 PM 

24 that you said that prior to your discussions 02:10:27 PM 

25 with Dr. Kunz, you did not believe that he had 02:10:31 PM 
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1 A. Now that youVe told me, and they 02:12:08 PM 

2 both have the same date. 02:12:10 PM 

3 Q. Okay. 02:12:11 PM 

4 A. I couldnt say for certain that — 02:12:12 PM 

5 that this is the actual document that I reviewed 02:12:14 PM 

6 back in 1993. 02:12:19 PM 

7 Q. If I could ask you, then, to look at 02:12:23 PM 

8 the letter, the second paragraph, if you could 02: 12:25 PM 

9 read the first sentence to yourself and - and 02:12:30 PM 

10 whatever else you need to read, but I'm going to 02:12:32 PM 

11 ask you some questions about the first sentence 02:12:35 PM 

12 in the second paragraph. 02:12:37 PM 

13 A. Okay. 02:13:04 PM 

14 Q. Okay. And my first question will be 02:13:04 PM 

15 whether or not you ever saw a preliminary 02:13:06 PM 

16 disdosure of an invention submitted by Dr. Kunz 02:13:10 PM 

17 on January 16th, 1991? 02:13:13 PM 

18 A. Lets see. We had discussed over the 02:13:28 PM 

19 telephone several issues, and Tm not exactly 02:13:34 PM 

20 sure what - you know, what preliminary 02:13:43 PM 

21 disdosure of invention - you know, what 02:13:48 PM 

22 document this is referring to. Td have to, you 02:13:51 PM 

23 know, be shown the document to be sure. 02:13:54 PM 

24 Q. Okay. 02:14:01 PM 

25 MR. TIMMONS: Larry, this is directed 02:14:01PM 
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1 to you. 1 - Tm not sure if this was - this 02:14:02 PM 

2 preliminary disclosure of invention was in the 02:14:04 PM 

3 UAB files and you're just withholding it as 02:14:07 PM 

4 privileged or whether or not ifs not been 02:14:10 PM 

5 there. But one way or another, Td request 02:14:11 PM 

6 either that it be provided to us or some kind of 02:14:13 PM 

7 log saying that weVe got it and we'd like to — 02:14:16 PM 

8 and a daimed privilege on that, please. 02:14:19 PM 

9 MR. NODINE: All right 02:14:23 PM 

10 Q. (By Mr. Timmons) Let me ask you 02:14:24 PM 

11 about the second dause in that sentence, where 02:14:24 PM 

12 it says, "Dr. Anderson conceived the use of 02:14:26 PM 

13 NeoRx immunoconjugates as a form of 02:14:29 PM 

14 administering therapeutic agents to suppress the 02:14:33 PM 

15 vascular smooth musde proliferation as a result 02:14:36 PM 

16 of angioplasty trauma." Do you agree with that 02:14:40 PM 

17 statement? 02:14:43 PM 

18 MR. NODINE: Objection to the form, 02:14:44 PM 

19 vague and ambiguous. 02:14:45 PM 

20 THE WITNESS: The sentence was 02:14:48 PM 

21 written by - by Lucy Hides. I would agree that 02:14:49 PM 

22 Dr. Kunz and myself collectively discussed this 02:14:55 PM 

23 issue. And, you know, aspects of it, I was more 02:15:05 PM 

24 familiar with, and other aspects, he was more 02:15:09 PM 

25 familiar with. And together we formulated 02:15:13 PM 
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1 the last paragraph to yourself, I would like to 02: 16: 19 PM 

2 ask you a couple questions about that 02: 16:22 PM 

3 A. Okay. 02:16:47 PM 

4 Q. Did you participate in any 02:16:48 PM 

5 discussions between UAB Research Foundation and 02:16:49 PM 

6 NeoRx as to whether or not you should be 02: 16:53 PM 

7 induded as an inventor on subsequently filed 02:16:55 PM 

8 applications, patent applications 2 and 3, as 02:16:59 PM 

9 referenced above? 02:17:01 PM 

10 A. Idon'trecallifldid-ifldid 02:17:08PM 

11 have any discussions with NeoRx related to these 02:17:13 PM 

12 specific applications. 02: 17: 18 PM 

13 Q. Okay. Do you know whether or not you 02:17:21 PM 

14 were ever added as an inventor on the patent 02: 17:23 PM 

15 applications 2 and 3, as referenced before? 02:17:26 PM 

16 A. No. 02:17:32 PM 

17 Q. You dont know? 02:17:34 PM 

18 A. Idontknow. 02:17:35 PM 

19 Q. Okay. Let me provide you, 02:17:36 PM 

20 Dr. Anderson, with a document that was 02: 18:07 PM 

21 previously marked as Kunz Exhibit 15, thafs a 02:18:10 PM 

22 multi-page document After the fax cover sheet, 02:18:14 PM 

23 there's a letter from a Robert Schroff to 02: 18:20 PM 

24 Kenneth Roozen, June 14th, 1993, and you're 02:18:23 PM 

25 listed as a CC, NeoRx 100022 through 25. And my 02:18:29 PM 
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the - the idea that is somewhat incompletely 02:15:16 PM 
addressed by this sentence. 02:15:22 PM 

Q. Hopefully the next sentence I ask you 02:15:25 PM 
about will be more complete. If you turn to the 02:15:28 PM 
next page. 02:15:30 PM 

A. Okay. 02:15:31 PM 

Q. And the first sentence reads, "In 02:15:31 PM 
condusion, Dr. Anderson, in conjunction with 02:15:34 PM 
Dr. Kunz, were the persons who conceived the 02:15:36 PM 
invention of using NeoRx antibodies, either 02:15:39 PM 
coupled directly to a therapeutic agent or bound 02:15:43 PM 
to the time release formulation of therapeutic 02:15:46 PM 
agent to target the therapeutic agent to the 02: 15:48 PM 
site of vascular trauma or disease to inhibit 02:15:52 PM 
restenosis." 02:15:57 PM 

My question is: Do you agree with 02:15:59 PM 
that statement? 02: 16:00 PM 

MR. NODINE: Objection, vague and 02:16:02 PM 
ambiguous. 02:16:02 PM 

THE WITNESS: Again, since - since I 02:16:04 PM 
didn*t write it, I don't - I may not have said 02:16:05 PM 
it exactly that way, but in general, that - 02:16:08 PM 
I - I'm in agreement with the general gestalt 02:16:13 PM 
of that sentence. 02:16:15 PM 

Q. (By Mr. Timmons) If you could read 02:16:19 PM 
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1 question will be, have you ever seen that 02:18:46 PM 

2 document before? 02:18:49 PM 

3 A. I don't recall ever having seen this 02:19:16 PM 

4 document 02:19:17 PM 

5 Q. Do you have any reason to believe you 02:19:20 PM 

6 didn't receive a copy of this on June - on or 02:19:22 PM 

7 about June 14th, 1993? 02:19:25 PM 

8 MR. NODINE: Objection, lack of 02:19:27 PM 

9 foundation. 02:19:28 PM 

10 MR. MELORO: Object to the ambiguity 02:19:31 PM 

11 as to whether you're referring to the document 02:19:32 PM 

12 with the handwritten notations or not 02:19:34 PM 

13 THE WITNESS: If - if I did receive 02:19:46 PM 

14 a carbon ~ did receive a copy of the original 

15 memo, I didnt keep it in my files, so - so I 

16 cant - I cant answer - 1 cant recall if 15 

17 years ago I got this memo or not - 

18 Q. (By Mr. Timmons) Okay. 

19 A. -at this point in time. 02:20:13 PM 

20 Q. All right. If you would read the 02:20:18 PM 

21 first paragraph to yourself, I would like to ask 02:20:21 PM 

22 you some questions about it 02:20:21 PM 

23 A. Okay. 02:20:46 PM 

24 Q. Did you partidpate in discussions 02:20:47 PM 

25 with Lucy Hides and NeoRx regarding whether you 02:20:49 PM 



02:19:48 PM 
02:19:52 PM 
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i 


should remain as an inventor on recent patent 02:20:55 PM 


1 


approaches that I had - had developed in 02:23:49 PM 


> 


2 


applications? 02:20:58 PM 


2 


collaboration with Dr. Kunz. 02:23:53 PM 




3 


A. Lefs see. Yes, I participated in 02:21:06 PM 


3 


Q. (By Mr. Timmons) Okay. The three 02:23:56 PM 




4 


discussions, Lucy Hicks and I had a 02:21:15 PM 


4 


applications that we have looked at today, Klein 02:23:58 PM 




5 


discussion. 02:21:21 PM 


5 


Exhibit 11, Klein Exhibit 9, and the PCT 02:24:01 PM 




6 


MR. NODINE: Don't - just interrupt 02:21:23 PM 


6 


application, Klein Exhibit 10, were you aware of 02:24:05 PM 




7 


for a second. Lucy Hicks is counsel, 02:21:24 PM 


7 


any other applications prior to June 14th, 1993, 02:24:13 PM 




8 


attorney-dient privilege. Don't reveal the - 02:21:26 PM 


8 


that had been filed on behalf of NeoRx on 02:24:17 PM 




9 


the discussions between you and Ms. Hicks that 02:21:30 PM 


9 


these — this work that you had done with 02:24:20 PM 




10 


were only between the two of you. 02:21:34 PM 


10 


Dr. Kunz? 02:24:22 PM 




11 


If there were discussions involving a 02:21:37 PM 


11 


A. NeoRx would routinely send me 02:24:32 PM 




12 


third-party with NeoRx, then you may reveal 02:21:39 PM 


12 


applications for me to review. I dont - I 02:24:34 PM 




13 


those, but otherwise, maintain the privilege as 02:21:44 PM 


13 


didn't know the numbering scheme, and I dont 02:24:41 PM 




14 


to your confidential communications with 02:21:47 PM 


14 


know the -- the sequence of - of when exactly 02:24:44 PM 




15 


Ms. Hicks. 02:21:49 PM 


15 


they were sent to me. But I do know of 02:24:47 PM 




16 


THE WTTNESS: Okay. Lucy Hicks and I 02:21:52 PM 


16 


applications that were sent to me for review and 02:24:51 PM 




17 


had a conference call with the NeoRx patent 02:21:56 PM 


17 


proofreading and - and, you know, editing. So 02:24:54 PM 




18 


office at - at some point in time. I don't 02:22:03 PM 


18 


any that - that weren't sent to me, I wasn't 02:25:00 PM 




19 


know if it was '93 or - I don't know when it 02:22:06 PM 


19 


aware of those. 02:25:03 PM 




20 


was. I didn't - I don't have a record of that 02:22:12 PM 


20 


Q. And based on what you had read in the 02:25:04 PM 




21 


call. 02:22:14 PM 


21 


proofreading of drafts, you came to the 02:25:07 PM 




22 


Q. (By Mr. Timmons) And was this - the 02:22:16 PM 


22 


condusion that you should have been a 02:25:09 PM 






issue of whether or not you should be an 02:22:17 PM 




co-inventor on those patent applications, 02:25:11 PM 




24 


inventor on pending patent applications at the 02:22:19 PM 


24 


correct? 02:25:14 PM 




25 


time, was that the - at least part of the 02:22:22 PM 


25 


A. Correct 02:25:14 PM 


\ 

I 

,/ 




Page 122 




Page 124 


1 


discussion? 02:22:24 PM 


1 


Q. Okay. If you could - I'm sorry, 02:25:15 PM 




2 


A. That was the - the impetus for the 02:22:25 PM 


2 


we're going to flip around a little bit Go 02:25:19 PM 




3 


call, yes. 02:22:29 PM 


3 


back to the - the June 14th letter. 02:25:21 PM 




4 


Q. What was your position as to whether 02:22:32 PM 


4 


A. That one right there? 02:25:24 PM 




5 


or not you should be an inventor on those 02:22:34 PM 


5 


Q. Yes, Kunz Exhibit 15, the page - the 02:25:26 PM 




6 


pending patent applications? 02:22:37 PM 


6 


letter, please. And the second paragraph 02:25:30 PM 




7 


MR. NODINE: Objection, lack of 02:22:39 PM 


7 


states, in the second sentence, that "we are no 02:25:32 PM 




8 


foundation, vague and ambiguous. 02:22:39 PM 


8 


longer pursuing an immunoconjugate approach." 02:25:39 PM 




9 


THE WITNESS: I thought that I should 02:22:46 PM 


9 


Were you aware that as of June 14th, 1993, that 02:25:44 PM 




10 


be included as a patent - a co-patenter on at 02:22:47 PM 


10 


NeoRx was no longer pursuing an immunoconjugate 02:25:48 PM 




11 


least - at least the ones that - that I was 02:22:53 PM 


11 


approach? 02:25:56 PM 




12 


aware of and that had come to my attention, the 02:22:56 PM 


12 


A. No, I was not 02:25:57 PM 




13 


patents that - that had come to my attention. 02:22:59 PM 


13 


Q. The next sentence states that 02:25:57 PM 




14 


Q. (By Mr. Timmons) Why did you feel 02:23:02 PM 


14 


"However, we have continued to build on the 02:25:59 PM 




15 


you were a - a co-inventor of those 02:23:03 PM 


15 


initial concepts, and Pete has continued to be a 02:26:01 PM 




16 


applications? 02:23:07 PM 


16 


valuable collaborator in our studies. 0 02:26:04 PM 




17 


MR. NODINE: Objection, vague. 02:23:09 PM 


17 


What work did you do with NeoRx 02:26:07 PM 




18 


THE WITNESS: Since I dont have 02:23:14 PM 


18 


that - that did not include the immunoconjugate 02:26:08 PM 




19 


the - the applications in front of me that - 02:23:14 PM 


19 


approach? 02:26:17 PM 




20 


that prompted this, I can just go by memory, and 02:23:19 PM 


20 


MR. NODINE: Objection, vague, 02:26:18 PM 




21 


that is that - that the - the claims or the 02:23:26 PM 


21 


ambiguous, lack of foundation. 02:26: 19 PM 






apprOaUicS ulat Were — yOU KJIOW, CO my UZ.Zj.jU KM 


*n 
cL 


mr. McLORQ: worK at any time or U2:Zo:23 PM 




23 


untrained eye, the approaches that were 02:23:37 PM 


23 


prior to this letter? 02:26:23 PM 




24 


described in these patent applications were 02:23:40 PM 


24 


MR. TIMMONS: Anytime. 02:26:25PM 




25 


identical to or - or very similar to the 02:23:43 PM 


25 


THE WITNESS: Can you repeat the 02:26:29 PM 
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question? 02:26:29 PM 


1 


while and be a sustained release type of - of 02:30:19 PM 


Q. (By Mr. Timmons) Yeah. What work, 02:26:30 PM 


2 


treatment modality. 02:30:23 PM 


3 


other than the immunoconjugate approach, did you 02:26:33 PM 


3 


You know, basically, a 02:30:29 PM 


4 


do with NeoRx? 02:26:37 PM 


4 


variety and then - and again, and in addition, 02:30:30 PM 


5 


MR. NODINE: Same objection. 02:26:40 PM 


5 


one of those arms or approaches included using 02:30:34 PM 


6 


MR- MELORO: Overbroad, vague. 02:26:42 PM 


6 


immunoconjugates to direct them to the site 02:30:38 PM 


7 


THE WITNESS: At - from the very 02:26:45 PM 


7 


and - and to get them to stay there and 02:30:42 PM 


8 


beginning, all of the discussions that Dr. Kunz 02:26:49 PM 


8 


concentrate there. 02:30:45 PM 


9 


and I had which - pertaining to this area 02:27:04 PM 


9 


Q. Did you ever use stents as the 02:30:50 PM 


10 


related to all aspects of preventing restenosis. 02:27:09 PM 


10 


delivery technique with Dr. Kunz at NeoRx? 02:30:54 PM 


11 


So from my perspective as - you 02:27:16 PM 


11 


MR. MELORO: Objection to form. 02:31:00 PM 


12 


know, in working on these projects, none of the 02:27:22 PM 


12 


THE WITNESS: Delivery technique 02:31:04 PM 


13 


previous applications were solely or limited to 02:27:26 PM 


13 


for - for what, for any compound in particular 02:31:04 PM 


14 


just immunoconjugate. The - the use of the 02:27:30 PM 


14 


or- . 02:31:08 PM 


15 


drugs and - and the whole approach was what I 02:27:38 PM 


15 


Q. (By Mr. Timmons) With these 02:31:09 PM 


16 


felt that - that Dr. Kunz and I had - had 02:27:46 PM 


16 


cytostatic agents. 02:31:09 PM 


17 


developed. 02:27:51 PM 


17 


A. No, I never performed or - either — 02:31:12 PM 


18 


Q. (By Mr. Timmons) What was the 02:27:55 PM 


18 


either for NeoRx or, to my knowledge, as part of 02:31:18 PM 


19 


approach that you and Dr. Kunz had developed? 02:27:56 PM 


19 


our collaborations, we never did do any stent 02:31:24 PM 


20 


MR. MELORO: Objection to form. 02:28:01 PM 


20 


studies with any cytostatic agents. 02:31:29 PM 


21 


THE WITNESS: The approach was the 02:28:06 PM 


21 


Q. If you would turn to- whafs the 02:32:03 PM 


22 


use of cytostatic agents in formulations or — 02:28:08 PM 


22 


best wav to desoihe thi? — nanp ? nf thp n?*^?"n,7 PM 


23 


and using techniques that would direct those 02:28:21 PM 


23 


letter. 02:32:09 PM 


24 


agents to the site of injury, as a - to the 02:28:26 PM 


24 


A. Okay. 02:32:09 PM 


25 


very broad or very limited description of our - 02:28:39 PM 


25 


Q. There's a paragraph that starts, "The 02:32:10 PM 


) 
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1 


of our scope. 02:28:42 PM 


1 


agreement also calls for a 1 percent royalty." 02:32:11 PM 


2 


Q. (By Mr. Timmons) What techniques did 02:28:43 PM 


2 


Would you read that paragraph to yourself, and I 02:32:15 PM 


3 


you use or - to direct the agents to the site 02:28:45 PM 


3 


would like to ask you some questions about it, 02:32:17 PM 


4 


of injury? 02:28:51PM 


4 


please. 02:32:19 PM 


5 


MR. MELORO: Objection, ambiguous. 02:28:55 PM 


5 


A Okay. 02:32:43 PM 


6 


THE WITNESS: We - we proposed or we 02:29:01PM 


6 


Q. Okay. Was the scope of the agreement 02:32:44 PM 


7 


discussed a variety of techniques and 02:29:05 PM 


7 


modified, to your knowledge? 02:32:49 PM 


8 


methodologies to direct the compounds to the 02:29:07 PM 


8 


A. Not to my knowledge. 02:32:54 PM 


9 


site where - at high enough concentrations 02:29:14 PM 


9 


Q. Okay. 02:32:56 PM 


10 


where they would be - we — we thought they 02:29:18 PM 


10 


A. Well,let me - let me ask, the 02:32:57 PM 


11 


would be efficacious. 02:29:23 PM 


11 


agreement between NeoRx and UAB Research 02:33:02 PM 


12 


Q. (By Mr. Timmons) What were the 02:29:25 PM 


12 


Foundation? 02:33:08 PM 


13 


proposed techniques that you discussed with 02:29:25 PM 


13 


Q. That's the agreement I - 02:33:08 PM 


14 


Dr. Kunz? 02:29:27 PM 


14 


A Okay. 02:33:09 PM 


15 


A. We talked about the whole variety of 02:29:29 PM 


15 


Q. - I'm asking about, the - 02:33:09 PM 


16 


infusion catheter-type techniques. At the time, 02:29:32 PM 


16 


A. Yeah. Okay. 02:33:10 PM 


17 


there were, and there still are, a wide, you 02:29:40 PM 


17 


Q. - agreement that IVe marked as 02:33:10 PM 


18 


know, broad range of - of different techniques 02:29:44 PM 


18 


Anderson Exhibit 8. Do you know if that 02:33:11 PM 


19 


fordoing that 02:29:46 PM 


19 


agreement was modified at all? 02:33:13 PM 


20 


We discussed and proposed 02:29:49 PM 


20 


A. I didn't have any knowledge of that 02:33:19 PM 


21 


formulations of the compounds which - which 02:29:52 PM 


21 


I wasn't involved in any of those discussions. 02:33:21 PM 


22 


would - would - which would paint or would 02:30:04 PM 


22 


Q. Okay. Let me just ask you, then, 02:33:23 PM 


23 


distribute the - the drug to the site of injury 02:30:10 PM 


23 


if - this is something thafs been - well, 02:33:38 PM 


24 


in a format that would - you know, so that - 02:30:14 PM 


24 


its UAB, too. Let me - let me show you 02:33:55 PM 


25 


so that it would be - would stick around for a 02:30:17 PM 


25 


Exhibit 16 from the Kunz deposition, September 02:33:57 PM 
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i, 1993, agreement between NeoRx and the UAB 02:34:03 PM 


1 


the fourth page of the document? 02:37:52 PM 


; 2 


Research Foundation, and ask you if you've seen 02:34:09 PM 


2 


A. Yes. 02:37:55 PM 


3 


that document before. That's Kunz Exhibit 16, 02:34:11 PM 


3 


Q. And this — I guess it would be the 02:38:03 PM 


4 


NeoRx 100026 through 37. 02:34:14 PM 


4 


second paragraph, starting "we have reviewed and 02:38:09 PM 


5 


A. And what was the question? 02:35:19 PM 


5 


understand the contents of/ do you see that? 02:38: 11 PM 


6 


Q. Whether or not youVe ever seen that 02:35:21 PM 


6 


A. Oh, yes. 02:38:15 PM 


7 


document before. 02:35:21 PM 


7 


Q. It states that, "We have reviewed and 02:38:16 PM 


8 


A. I don't recall ever seeing this 02:35:23 PM 


8 


understand the contents of the specification and 02:38:19 PM 


9 


document before. 02:35:24 PM 


9 


daims forming part of an application for U.S. 02:38:21 PM 


10 


Q. Okay. Why don't you put that aside, 02:35:25 PM 


10 


letters patent entitled therapeutic inhibitor of 02:38:24 PM 


11 


then. 02:35:28 PM 


11 


vascular smooth musde cells, which was filed on 02:38:28 PM 


12 


MR. MELORO: WeVe been going about 02:35:33 PM 


12 


May 19th, 1993, and assigned U.S. patent 02:38:31 PM 


13 


an hour. When you reach a convenient point - 02:35:33 PM 


13 


application serial number 08/062,451." Do you 02:38:34 PM 


14 


MR. T1MMONS: I would like to go a 02:35:37 PM 


14 


see that? 02:38:39 PM 


15 


little bit longer this time, though. We started 02:35:37 PM 


15 


A. Yes. 02:38:40 PM 


16 


a little bit late. If we could go another ten 02:35:39 PM 


16 


Q. And did you review this patent 02:38:40 PM 


17 


minutes, I would appreciate it if thafs 02:35:39 PM 


17 


application, 062,451, prior to your signing this 02:38:43 PM 


18 


okay with - 02:35:39 PM 


18 


declaration? 02:38:50 PM 


19 


MR. MELORO: I'd ask Mr. Nodine and 02:35:43 PM 


19 


A. At this - I don't recall. 02:38:56 PM 


20 


the witness. 02:35:45 PM 


20 


Q. Would you have signed it if you had 02:39:00 PM 


21 


MR. NODINE: Ten minutes is fine with 02:35:46 PM 


21 


not reviewed and understood the contents of that 02:39:01 PM 


22 


me. Do you feel like you need a break, or 02:35:47 PM 


22 


application? 02:39:04 PM 




are uz.JDi^y km 


23 


A. I can't speculate at this point, you 02:39:08 PM 


24 


THE WITNESS: No, I'm - 02:35:49 PM 


24 


know, what I would have done back then. I 02:39:10 PM 


25 


MR. NODINE: - you all right? 02:35:49 PM 


25 


was - after the - the agreement between UAB 02:39:16 PM 


} 
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1 


MR. 7IMMONS: I - I would appreciate 02:35:49 PM 


1 


Research Foundation and NeoRx, I was told by our 02:39:23 PM 


2 


it. Sometimes ttfe breaks have been sort of 02:35:50 PM 


2 


research foundation that we are working with 02:39:28 PM 


3 


extended today. And if you would give me that 02:35:51 PM 


3 


NeoRx now, so they're - they're on our side. 02:39:33 PM 


4 


courtesy, I would appreciate it Thank you. 02:35:53 PM 


4 


We're - we're trying to move these things 02:39:36 PM 


5 


Let me mark as Anderson - Anderson 02:36:04 PM 


5 


forward. 02:39:39 PM 


6 


Exhibit 9 a cover letter and an assignment, June 02:36:11 PM 


6 


So I cant say that they said this 02:39:42 PM 


7 


23, 1993, to Peter Anderson from Sue Lintott, 02:36:17 PM 


7 


word for word, but the implication was that when 02:39:46 PM 


8 


UAB 985 through 989. 02:36:25 PM 


8 


they send you stuff to sign related to these 02:39:50 PM 


9 


(WHEREUPON, Anderson Exhibit 9 was marked for 02:36:43 PM 


9 


patents, go ahead and sign them, its okay for 02:39:53 PM 


10 


identification.) 02:36:30 PM 


10 


you to sign them because we're partners now. 02:39:58 PM 


11 


Q. (By Mr. Timmons) My question is, 02:36:43 PM 


11 


Q. Okay. Is there any reason to believe 02:40:00 PM 


12 


Dr. Anderson, have you seen this document 02:36:43 PM 


12 


that you didn't review and understand that 02:40:02 PM 


13 


before? 02:36:45 PM 


13 


application when you signed this? 02:40:03 PM 


14 


A. Yes. 02:37:05 PM 


14 


A. No, I - 1 assume I did. I - 1 02:40:05 PM 


15 


Q. And what Is it? 02:37:05 PM 


15 


assumed I would have read it or at least looked 02:40:07 PM 


16 


A. The declaration of power of attorney? 02:37: 12 PM 


16 


over it or been aware of it before I signed ft 02:40:09 PM 


17 


Q. Yes. 02:37:18 PM 


17 


Q. Okay. 02:40:19 PM 


18 


A. Its -its a declaration of the 02:37:29 PM 


18 


MR. TIMMONS: Let me mark as Anderson 02:40:30 PM 


19 


power of attorney. 02:37:31 PM 


19 


Exhibit 10 a cover letter dated November 1st, 02:40:34 PM 


20 


Q. For one of the applications that was 02:37:32 PM 


20 


1994, from Sue Lintott, again, to Dr. Anderson, 02:40:37 PM 


21 


filed on your behalf at - at - by NeoRx? 02:37:33 PM 


21 


UAB 1081 through 1084. 02:40:43 PM 


22 


A It Ionics thaf wav arthnnnh anain fP*T7*43 PM 




VWntKtUPON, Anderson Exhibit 10 was marked for 02:41:01 PM 


23 


the - the numbering system doesnt mean 02:37:44 PM 


23 


identification.) 02:41:01 PM 


24 


anything to me. 02:37:47 PM 


24 


Q. (By Mr. Timmons) Do you recognize 02:41:05 PM 


25 


Q. Okay. And thats your signature on 02:37:48 PM 


25 


the assignment that's attached to this cover 02:41:05 PM 
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< 1 


letter? 02:41:08 PM 


1 


NeoRx sent me - NeoRx legal office sent me 02:43:22 PM 


} 2 


A. By assignment, you mean the - the 02:41:10 PM 


2 


something to sign, said we need you to sign this 02:43:29 PM 


3 


specific patent it's referring to? 02:41:20 PM 


3 


in relation to, you know, our patents, meaning 02:43:32 PM 


4 


Q. Where it says "assignment, " the 02:41:22 PM 


4 


the UAB/NeoRx patents, I signed it and sent it 02:43:35 PM 


5 


document pages UAB 1082 through 1084. 02:41:24 PM 


5 


bade 02:43:41 PM 


6 


A. Yes. 02:41:36 PM 


6 


Q. (By Mr. Timmons) Could you pull out 02:43:45 PM 


7 


Q. Is this an assignment of your rights 02:41:37 PM 


7 


Kunz 11, the assignment from yourself to UAB, 02:43:46 PM 


8 


in this patent application, the 08/062,451, to 02:41:39 PM 


8 


and keep - keep this new assignment out with 02:43:49 PM 


9 


NeoRx Corporation? 02:41 :47 PM 


9 


you also. 02:43:56 PM 


10 


MR. NODINE: Objection, insofar as it 02:41:50 PM 


10 


Now, Kunz 11 is an assignment - 02:44:07 PM 


11 


calls for a legal conclusion. 02:41:52 PM 


11 


yeah, exactly - 02:44:09 PM 


12 


THE WITNESS: I — I dont know. 02:42:02 PM 


12 


A. Okay. 02:44:10 PM 


13 


Q. (By Mr. Tlmmons) Okay. 02:42:03 PM 


13 


Q. — from yourself to UAB of the first 02:44:10 PM 


14 


A. I'd have to say I dont know. 02:42:04 PM 


14 


application, correct? 02:44:12 PM 


15 


Q. Well, let's- let's just establish, 02:42:06 PM 


15 


A. Oh, what - which - what are you 02:44:18 PM 


16 


thaf s your signature on the last page? 02:42:07 PM 


16 


referring to as the first application? 02:44:19 PM 


17 


A. Yes. 02:42:08 PM 


17 


Q. The application that was filed on 02:44:21 PM 


18 


Q. Okay. 02:42:09 PM 


18 


September 27th, 1991, that named you and 02:44:22 PM 


19 


A. So, yes, I signed this. 02:42:10 PM 


19 


Dr. Kunz as a co-inventor. Do you remember that 02:44:25 PM 


20 


Q. Okay. And lets walk through it a 02:42:12 PM 


20 


one? Ifs - its Klein Exhibit 9. Yeah, 02:44:30 PM 


21 


little bit, then. 02:42:13 PM 


21 


exactly, that one right there. 02:44:40 PM 


22 


Do you see where it says, "Whereas, 02:42:15 PM 


22 


A Okav 07*44*41 PM 


23 


we," and then it lists a number of names in the 02:42:16 PM 


23 


Q. Do you recognize Kunz Exhibit 11 as 02:44:42 PM 


24 


beginning, and you're listed as the last name? 02:42:18 PM 


24 


an assignment of that application from yourself 02:44:44 PM 


25 


A. Yes. 02:42:21PM 


25 


to - to the UAB foundation? 02:44:45 PM 


) 
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Pan** 1 


1 


Q. Okay. Then it says, "hereinafter 02:42:21 PM 


1 


A. As we discussed before, I remember 02:45:00 PM 


2 


referred to as the assignors." Do you see 02:42:23 PM 


2 


signing this, this assignment 02:45:02 PM 


3 


that? 02:42:29 PM 


3 


Q. Okay. Kunz Exhibit 11? 02:45:06 PM 


4 


A. Yes. 02:42:29 PM 


4 


A. Yes. 02:45:08 PM 


5 


Q. So you're one of the assignors. 02:42:29 PM 


5 


Q. Okay. And do you recognize it as an 02:45:09 PM 


6 


Okay. And, then the next paragraph starts out, 02:42:31 PM 


6 


assignment from yourself - of your rights from 02:45: 10 PM 


7 


"Whereas, NeoRx Corporation is referred to as 02:42:33 PM 


7 


yourself to UAB Research Foundation? 02:45:13 PM 


8 


the assignee"? 02:42:35 PM 


8 


A. Yes. 02:45:16 PM 


9 


A. (Nods head affirmatively.) 02:42:38 PM 


9 


Q. Okay. Did you no longer have an 02:45:18 PM 


10 


Q. Do you see that? 02:42:38 PM 


10 


obligation to assign your rights to the UAB 02:45:20 PM 


11 


A. Yes. 02:42:40 PM 


11 


Research Foundation as of November 1st, 1994, 02:45:24 PM 


12 


Q. Okay. And now, the last paragraph 02:42:40 PM 


12 


when you assigned your rights to NeoRx in the 02:45:27 PM 


13 


states that, "Now, therefore, assignors hereby 02:42:42 PM 


13 


subsequent application? 02:45:30 PM 


14 


sell, assign, and transfer unto said assignee 02:42:45 PM 


14 


MR. NODINE: Objection, calls for a 02:45:32 PM 


15 


the full and exclusive right, tide, and 02:42:48 PM 


15 


legal conclusion. 02:45:33 PM 


16 


interest in and to said invention for the United 02:42:50 PM 


16 


THE WITNESS: I had - lets see. 02:45:42 PM 


17 


States of America," and it goes on for another 02:42:53 PM 


17 


Repeat the question. 02:45:46 PM 


18 


paragraph about that 02:42:56 PM 


18 


(Whereupon, the record was read by the court 02:45:18 PM 


19 


Do you understand that you, as an 02:42:57 PM 


19 


reporter as follows: 02:45:49 PM 


20 


assignor, was assigning your rights in the 451 02:42:58 PM 


20 


"QUESTION: Did you no longer have an 02:45:18 PM 


21 


application to NeoRx? 02:43:04 PM 


21 


obligation to assign your rights to the UAB 02:45:20 PM 


22 


MR. NODINE: Same objection. 02:43:09 PM 


22 


Research Foundation as of November 1st, 1994, 02:45:24 PM 


23 


THE WITNESS: I can't, at this point 02:43:11 PM 


23 


when you assigned your rights to NeoRx in the 02:45:27 PM 


24 


in time, recount exactly what I thought when I 02:43: 16 PM 


24 


subsequent application?") 02:45:30 PM 


25 


signed this. But again, you know, if - when 02:43:19 PM 


25 


THE WITNESS: To my knowledge, I was 02:46:09 PM 
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1 


under the same obligations as I was previously. 02:46:10 PM 


1 


question is - if s addressed to you at home. 03:03:38 PM 1 


£ 


2 


Q. (By Mr. Timmons) Okay. Then why did 02:46:17 PM 


2 


Is that where NeoRx sent you correspondence on 03:03:41 PM 




3 


you assign your rights in the application, the 02:46:18 PM 


3 


the usual basis with regard to these patent 03:03:45 PM 




4 


451 application, to NeoRx and not to the UAB 02:46:26 PM 


4 


applications? 03:03:47 PM 




5 


Research Foundation in November 1994? 02:46:32 PM 


5 


A. I dont recall. I know I got them at 03:03:51PM 




6 


MR. NODINE: Objection, insofar as it 02:46:35 PM 


6 


work. I - 1 don't recall if - if I got these 03:03:55 PM 




7 


calls for a legal conclusion. 02:46:36 PM 


7 


at home. 03:04:02 PM 




8 


THE WITNESS: As I stated previously, 02:46:40 PM 


8 


Q. When you received documents from 03:04:04 PM 




9 


since UAB Research Foundation and NeoRx had an 02:46:41 PM 


9 


NeoRx that you signed and sent back to them, did 03:04:06 PM 




10 


agreement and I had been instructed or - or 02:46:51 PM 


10 


you take every single one into the legal 03:04:09 PM 




11 


had -- 1 - I interpreted the instruction from 02:46:54 PM 


11 


department or the patent management department 03:04:14 PM 




12 


the UAB Research Foundation was to cooperate and 02:46:57 PM 


12 


at the UAB Research Foundation to say, hey, I - 03:04:17 PM 




13 


sign materials that were sent to me by NeoRx. 02:47:02 PM 


13 


you know, I want to get your approval, or did 03:04:20 PM 




14 


Q. (By Mr. Timmons) Did you understand 02:47:10 PM 


14 


you just sign them and send them back? 03:04:22 PM 




15 


that NeoRx had a license, under the work you 02:47:12 PM 


15 


A. I usually just signed them and sent 03:04:27 PM 




16 


were doing with Dr. Kunz and NeoRx, from UAB at 02:47:15 PM 


16 


them back, 03:04:30 PM 




17 


the time? 02:47:20 PM 


17 


Q. Do you remember what happened with 03:04:31 PM 




18 


A. I understood that there was an 02:47:22 PM 


18 


this particular assignment, whether or not you 03:04:33 PM 




19 


agreement The way it was described to me was 02:47:24 PM 


19 


ran this past the UAB Research Foundation 03:04:36 PM 




20 


that UAB Research Foundation and NeoRx have 02:47:27 PM 


20 


management department before you signed it? 03:04:38 PM 




21 


signed an agreement So I basically was told to 02:47:33 PM 


21 


A. I don't recall specifically whether I 03:04:41 PM 




22 


go into the laboratory and try and develop this 02:47:39 PM 


22 


did or not 03:04:42 PM 






idea that you and Dr. Kunz have — have come up 02:47:43 PM 




y. uKdy. Keep — Keep mat out, i m uj.w.hd rrt 




24 


with. 02:47:47 PM 


24 


going to need you to compare that to another 03:05:03 PM 




25 


So I - nobody ever discussed with me 02:47:48 PM 


. 25 


document, so... 03:05:05 PM 


) 
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1 


any of the, you know, legal ramifications of 02:47:50 PM 


1 


Let me mark, as Anderson Exhibit 11, 03:05:06 PM 




2 


what I should or shouldn't do, other than to say 02:47:57 PM 


2 


another assignment from Drs. Kunz, Klein, Reno, 03:05:09 PM 




3 


cooperate with them because we're partners now. 02:48:00 PM 


3 


Grainger, Metcalf, Weissberg, and Anderson, it 03:05:17 PM 




4 


Q. Okay. And you signed this assignment 02:48:04 PM 


4 


bears production numbers NeoRx 31432 through 03:05:20 PM 




5 


on November 7th, 1994, pursuant to those 02:48:09 PM 


5 


31434. 03:05:24 PM 




6 


discussions? 02:48:13 PM 


6 


(WHEREUPON, Anderson Exhibit 11 was marked for 03:05:29 PM 




7 


A. Correct When - you know, when I 02:48:15 PM 


7 


identification.) 03:05:28 PM 




8 


signed this, I thought - or I - you know, I 02:48:17 PM 


8 


Q. (By Mr. Timmons) Okay. Now, is that 03:05:45 PM 




9 


must have thought at the time, I cant say 02:48:21 PM 


9 


your signature on the middle of page NeoRx 03:05:48 PM 




10 


exactly what I thought at the time 15 years 02:48:24 PM 


10 


31434? 03:05:53 PM 




11 


later, but - or ten years later, but I was 02:48:26 PM 


11 


A. Yes. 03:05:56 PM 




12 


under the impression at that point that since 02:48:29 PM 


12 


Q. Okay. And that's dated November 7th, 03:05:56 PM 




13 


we're partners, just sign what they send you 02:48:34 PM 


13 


1994, correct? 03:06:00 PM 




14 


because then that will help our research project 02:48:36 PM 


14 


A. Yes. 03:06:03 PM 




15 


move forward. 02:48:39 PM 


15 


Q. Okay. And if you turn back to - I'm 03:06:18 PM 




16 


Q. Okay. 02:48:40 PM 


16 


sorry - Anderson 10, that's also dated November 03:06:22 PM 




17 


MR. TIMMONS: This as good a time as 02:48:42 PM 


17 


7th, 1994, right? 03:06:26 PM 




18 


any for a break. 02:48:43 PM 


18 


A. Yes. 03:06:29 PM 




19 


THE VIDEOGRAPHER: We are going off 02:48:45 PM 


19 


Q. Do you see any differences - 03:06:37 PM 




20 


the record, 2:48 p.m. 02:48:45 PM 


20 


MR. NODINE: Just - V6 like - 03:06:39 PM 




21 


(Whereupon, there was a brief recess.) 03:03:30 PM 


21 


MR. TIMMONS: Sorry. 03:06:40 PM 






i nt vjuttXjRAPncR: we are back on the 03:03:30 PM 


22 


MR. NODINE: — dartncaoon on Q3:Qd:4Z km 




23 


record, 3:03 p.m. 03:03:31 PM 


23 


the - what was - the last question with 03:06:42 PM 




24 


Q. (By Mr. Timmons) Dr. Anderson, IVe 03:03:35 PM 


24 


respect to Anderson 10 was what? 03:06:43 PM 




25 


asked you to look at Anderson Exhibit 10, and my 03:03:35 PM 


25 


MR. TIMMONS: Whether or not your 03:06:46 PM 
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\ 1 


signature is dated November 7th, 1994 also. 03:06:47 PM 


1 


those signatures? 03:09:40 PM 


) 2 


MR. NODINE: Whether the signature is 03:06:51 PM 


2 


A. Tm not a handwriting expert, but to 03:09:42 PM 


3 


dated? 03:06:51 PM 


3 


my untrained eye, they look fairly similar. 03:09:49 PM 


4 


MR. 7IMMONS: Yeah. 03:06:52 PM 


4 


Q. Okay. Did anyone from NeoRx ever 03:09:58 PM 


5 


MR. NODINE: All right Thank you. 03:06:53 PM 


5 


call you or contact you and ask your permission 03: 10:00 PM 


6 


Q. (By Mr. Tlmmons) And - and my 03:06:54 PM 


6 


to change the first page of this assignment 03:10:03 PM 


7 


question is, Dr. Anderson, do you see any 03:06:54 PM 


7 


after you had signed it? 03:10:07 PM 


8 


differences in the signatures between the two 03:06:57 PM 


8 


A. No. 03:10:10 PM 


9 


documents? 03 :06 : 58 PM 


9 


Q. Do you know whether or not thafs 03:10:15 PM 


10 


A. No, sir. 03:07:00 PM 


10 


what happened in the differences between 03:10:16 PM 


11 


Q. Okay. Did you sign two assignments 03:07:00 PM 


11 


Anderson Exhibit 10 and Anderson Exhibit 11? 03:10:20 PM 


12 


on - on November 7th, 1994, to your memory? 03:07:16 PM 


12 


A. I have no knowledge of that 03:10:25 PM 


13 


A. I dont remember, you know, that day 03:07:21 PM 


13 


Q. Would you have agreed to such a 03:10:31 PM 


14 


particularly whether I did or not 03:07:28 PM 


14 


change without your knowledge, if they had asked 03:10:32 PM 


15 


Q. If you would take Anderson Exhibit 03:07:30 PM 


15 


you? 03:10:36 PM 


16 


10, which is the one with the cover letter on it 03:07:33 PM 


16 


MR. NODINE: Objection, lack of 03:10:37 PM 


17 


from Sue Untott, and the first paragraph under 03:07:36 PM 


17 


foundation, calls for speculation. 03:10:38 PM 


18 


the assignment ends with the following two 03:07:41 PM 


18 


THE WITNESS: At - at the time, I 03:10:44 PM 


19 


lines — or three lines, "which application in 03:07:44 PM 


19 


dont know - 1 didnt really know what the 03:10:54 PM 


20 


part discloses and claims subject matter 03:07:48 PM 


20 


implications or what it would have meant by the 03:10:57 PM 


21 


disclosed in U.S. serial number 07/767,254 filed 03:07:51 PM 


21 


statement that they - that they were abandoning 03:11:00 PM 


22 


Cpntpmhpr 77 1QQ1 and now abandoned n Do vou 03*07* PM 




frhic annliratinn 0*)*1 1 PM 


23 


see that? 03:08:02 PM 


23 


Q. (By Mr. Timmons) Okay. My question 03:11:05 PM 


24 


A. Yes. 03:08:03 PM 


24 


was more would you have been — well, strike 03:11:07 PM 


25 


Q. If you would take - look at the same 03:08:04 PM 


25 


that 03:11:10 PM 


) 
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1 


paragraph for Anderson Exhibit 11, that doesnt 03:08:06 PM 


1 


Do you see, on the third page of 03:11:12 PM 


2 


have that reference to the September 7th — 03:08:11 PM 


2 


Anderson Exhibit 11, it says up in the upper 03:11:14 PM 


3 


September 27th, 1991 application, correct? 03:08:14 PM 


3 


right hand comer, "recorded patent and 03:11:18 PM 


4 


A. Correct 03:08:20 PM 


4 


trademark office, March 9th, 1995/ do you see 03:11:20 PM 


5 


Q. Okay. Do you remember signing - 03:08:21 PM 


5 


that? 03:11:24 PM 


6 


assigning two applications — I'm sorry, strike 03:08:27 PM 


6 


A. Yes. 03:11:25 PM 


7 


that 03:08:29 PM 


7 


Q. Lets - oh, weVe already marked it 03:12:01PM 


8 


Do you remember signing two 03:08:30 PM 


8 


Kunz Exhibit 17 is a December 3rd letter from 03:12:03 PM 


9 


assignments on November 7th, 1994, one with and 03:08:31 PM 


9 


Anna Lewak Wight to yourself. It bears 03:12:08 PM 


10 


one without this reference to the application 03:08:35 PM 


10 


production numbers UAB 00083 through 99. 03:12:15 PM 


11 


filed on September 27th, 1991? 03:08:38 PM 


11 


And flip through and read whatever 03:12:32 PM 


12 


A. No. 03:08:41PM 


12 


you'd like to read, but my question is, Doctor, 03:12:33 PM 


13 


Q. Did NeoRx ever discuss with you that 03:08:42 PM 


13 


have you ever seen this document before? 03:12:36 PM 


14 


there was a change in this assignment to remove 03:08:44 PM 


14 


A. Yes, this is a copy of the -of a 03:13:14 PM 


15 


that reference to that application? 03:08:51 PM 


15 


memo that was in my - my file. 03:13:16 PM 


16 


MR. MELORO: Objection, lack of 03:08:53 PM 


16 


Q. Okay. Do you know what the petitions 03:13:20 PM 


17 


foundation. 03:08:54 PM 


17 


are that Ms. Wight is talking about in the first 03:13:35 PM 


18 


THE WITNESS: To the best of my 03:08:56 PM 


18 


paragraph? 03:13:40 PM 


19 


recollection, no, I had no discussions with 03:08:56 PM 


19 


A. No, I dont. 03:13:54 PM 


20 


NeoRx about that 03:09:01 PM 


20 


Q. Did you ever sign any petitions to 03:13:55 PM 


21 


Q. (By Mr. Timmons) Okay. If you could 03:09:02 PM 


21 


change inventorship for any of the applications 03:13:59 PM 


22 


look at the - on the two documents, the 03:09:24 PM 


22 


that you were - that were filed for NeoRx? 03:14:02 PM 


23 


signatures on page 2 of the documents, the 03:09:28 PM 


23 


A. And at what time- 03:14:13 PM 


24 


signatures with Kunz, Klein, Reno, and Grainger 03:09:32 PM 


24 


Q. I guess the — the more specific 03:14:15 PM 


25 


on both of them, do you see any differences in 03:09:36 PM 


25 


question would be about December 1996. 03:14:17 PM 
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1 A. Yes. 03:27:22 PM 

2 Q. Okay. Would that be called a bolus 03:27:22 PM 

3 administration of cytochalasin B? 03:27:23 PM 

4 A. I don't think there's — there's any 03:27:33 PM 

5 real standardized definition of the word bolus. 03:27:35 PM 

6 In — in normal medical parlance, boius would be 03:27:41 PM 

7 an - an intravenous or - or a - or an 03:27:47 PM 

8 intra-arterial injection all at once. 03:27:51 PM 

9 Q. Okay. 03:27:57 PM 

10 A. This was not a - this was not an 03:27:57 PM 

1 1 intravenous or intravascular injection that went 03:27:59 PM 

12 into the whole animal. 03:28:04 PM 

13 Q. Okay. But in this case, there was a 03:28:06 PM 

14 single administration of cytochalasin B, 03:28:08 PM 

15 correct? 03:28:12 PM 

16 A. Correct 03:28:13 PM 

17 Q. Okay. And that lasted for 1.5 to 3 03:28:13 PM 

18 minutes, right? 03:28:16 PM 

19 A. Yes. 03:28:17 PM 

20 Q. Okay. And at the bottom couple of 03:28:17 PM 

21 lines, it states that "proliferation of vascular 03:28:28 PM 

22 smooth muscle cells at the site of 03:28:31 PM 

23 traumatizaton was not inhibited by treatment 03:28:32 PM 

24 with CB," which is cytochalasin B, right? 03:28:35 PM 

25 A. Correct 03:28:39 PM 
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1 cytochalasin B, there was a sustained dilation 03:30:03 PM 

2 following balloon traumatizatjon, even without 03:30:09 PM 

3 inhibition of vascular smooth musde cell 03:30:13 PM 

4 proliferation, correct? 03:30:16 PM 

5 A. Yes. 03:30:18 PM 

6 Q. What role did you personalty play in 03:30:20 PM 

7 the work that's reported in this abstract of 03:30:22 PM 

8 Anderson Exhibit 12? 03:30:26 PM 

9 A. The - the animal experiments were 03:30:32 PM 

10 performed in Seattle, so I did not participate 03:30:35 PM 

11 in the actual hands-on animal experiments. My 03:30:39 PM 

12 role was more as, you know, collaborator, we 03:30:43 PM 

13 discussed the idea over the telephone, and 03:30:52 PM 

14 together we came up with - with the idea to - 03:30:54 PM 

15 to try this experiment 03:30:58 PM 

16 Q. Okay. I think you could put that one 03:31:04 PM 

17 aside for right now and go back to Kunz 17, 03:31:06 PM 

18 the - the letter with the - with the daims on 03:31:10 PM 

19 it, please. 03:31:15 PM 

20 A. Okay. 03:31:16 PM 

21 Q. And when you received this letter on 03:31:26 PM 

22 December - on or about December 3rd, 1996, did 03:31:33 PM 

23 you review the daims that are set forth for the 03:31:36 PM 

24 712 application that go from UAB 90 through 97 03:31:39 PM 

25 or so? 03:31:47 PM 
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1 Q. Okay. If the cytochalasin B is 03:28:4OPM 

2 applied to the site of trauma for a sustained 03:28:43 PM 

3 amount of time, could the cytochalasin B inhibit 03:28:50 PM 

4 the proliferation? 03:28:56 PM 

5 MR. NODINE: Objection to form, calls 03:28:58 PM 

6 for speculation, lack of foundation. . 03:29:00 PM 

7 THE WITNESS: How long are you 03:29:02 PM 

8 thinking? 03:29:03 PM 

9 Q. (By Mr. Tlmmons) Three days or more. 03:29:04 PM 

10 A. In this experiment, we only did the 03:29:07 PM 

11 short application, and there was no attempt 03:29:10 PM 

12 to - to do a sustained release type of 03:29:12 PM 

13 experiment So - so I would have to say we 03:29:16 PM 

14 don't have - we didn't do the experiments to be 03:29:20 PM 

15 able to - to answer - 1 don't have the data to 03:29:22 PM 

16 answer your question. 03:29:24 PM 

17 Q. Okay. And is this abstract related 03:29:25 PM 

18 to the biological stentjng effect that we saw in 03:29:29 PM 

19 the summary of the field of invention of the 712 03:29:33 PM 

20 application? 03:29:38 PM 

21 MR. NODINE: Objection to form, vague 03:29:40 PM 

22 and ambiguous. 03:29:41 PM 

23 THE WITNESS: Yes, I believe so. 03:29:48 PM 

24 Q. (By Mr. Timmons) Okay. And in this 03:29:49 PM 

25 case, with that single administration of 03:30:00 PM 
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1 A. I dont recall, you know, 03:31:53 PM 

2 specifically going and reading each daim. 03:31:54 PM 

3 Q. Did you feel that you were an 03:32:03 PM 

4 inventor on at least some of the daims listed 03:32:05 PM 

5 in this - this document? 03:32:08 PM 

6 MR. MELORO: Objection to form. 03:32:14 PM 

7 THE WITNESS: Yes. The - the 03:32:17 PM 

8 previous version of these daims that I had 03:32:18 PM 

9 been - that I had reviewed was what prompted me 03:32:21 PM 

10 to contact NeoRx and - and initiate the - the 03:32:25 PM 

11 rereview of this. 03:32:29 PM 

12 Q. (By Mr. Timmons) Okay. So as of 03:32:31 PM 

13 December 3rd, 1996, you were going to be added 03:32:33 PM 

14 as an inventor to the U.S. application serial 03:32:36 PM 

15 number 08/389,712, correct? 03:32:39 PM 

16 MR. MELORO: Objection to form. 03:32:45 PM 

17 MR. NODINE: Objection to form. 03:32:46 PM 

18 THE WITNESS: To the best of my 03:32:47 PM 

19 knowledge, yes, because that was what - what 03:32:48 PM 

20 was written on the - on what was sent to me. 03:32:50 PM 

21 Q. (By Mr. Timmons) Okay. Okay. Let- 03:32:55 PM 

22 IVe got the U.S. patent number 6,515,009 issued 03:32:55 PM 

23 February 4th, 19 - or February 4th, 2003, which 03:33:42 PM 

24 is previously marked as Klein Exhibit 7. If you 03:33:47 PM 

25 could just pass the extra on to your counsel, 03:33:52 PM 
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\ 1 

> 2 


please. 03:33:55 PM 


1 


patent number 6,515,009? 03:36:05 PM 


Okay. Have you seen this patent 03:34:03 PM 


2 


A. No, I do not 03:36:10 PM 


3 


before? 03:34:05 PM 


3 


Q. Okay. If you were not, do you know 03:36:13 PM 


4 


A. Yes, my counsel had a copy of this 03:34:10 PM 


4 


why not you were never added as an inventor to 03:36:14 PM 


5 


and - and showed it to me. 03:34:15 PM 


5 


this - this patent? 03:36:18 PM 


6 


Q. Okay. Before your counsel had showed 03:34:17 PM 


6 


A. No, I do not 03:36:19 PM 


7 


it to you, had you - had you seen this patent 03:34:19 PM 


7 


Q. Did you ever discuss that issue with 03:36:22 PM 


8 


before? 03:34:21 PM 


8 


Ms. Wight as to why you weren't added as an - 03:36:24 PM 


9 


A. No, not - not in this form - 03:34:23 PM 


9 


as an inventor to the 009 patent? 03:36:29 PM 


10 


Q. Okay. 03:34:25 PM 


10 


A. No, I did not 03:36:31 PM 


11 


A. - that I know - no, not in this 03:34:26 PM 


11 


Q. Again, without giving substance, have 03:36:39 PM 


12 


form. 03:34:29 PM 


12 


you ever discussed why you were not added to the 03:36:43 PM 


13 


Q. Do you know whether or not this is 03:34:30 PM 


13 


009 patent with your counsel? Thafs a yes or 03:36:45 PM 


14 


one of the patents you turned up on your 03:34:31 PM 


14 


no question. 03:36:49 PM 


15 


computer search and we talked about earlier 03:34:33 PM 


15 


A. Repeat the question. 03:36:53 PM 


16 


today? 03:34:36 PM 


16 


Q. If s a yes or no question. 03:36:54 PM 


17 


A. Yes. 03:34:37 PM 


17 


A. Okay. 03:36:56 PM 


18 


Q. Is it? 03:34:38 PM 


18 


Q. So you don't give me substance of the 03:36:56 PM 


19 


A. It is. 03:34:39 PM 


19 


discussions. 03:36:58 PM 


20 


Q. Okay. Do you see the inventors of 03:34:39 PM 


20 


A. Okay. 03:36:59 PM 


21 


this patent application are listed as Lawrence 03:34:42 PM 


21 


Q. But my question is whether or not 03:36:59 PM 


22 


L. Kunz and Richard A. Klein? 03:34:45 PM 


22 


you've ever discussed with your counsel why you 03:37:00 PM 


23 


A. Yes. 03:34:49 PM 


23 


weren't added as an inventor to U.S. patent 03:37:03 PM 


24 


Q. Who is Richard A. Klein? 03:34:50 PM 


24 


number 6,515,009? 03:37:05 PM 


25 


A. I don't know who Richard A. Klein is. 03:34:52 PM 


25 


MR. NODINE: Let me just object to 03:37:10 PM 


) 


rayc ijo 




Darua IAD 


1 


Q. Okay. Under — a little bit under 03:34:56 PM 


1 


the — to the question, insofar as it calls for 03:37:11 PM 


2 


their names, the application number is 03:35*00 PM 


2 


attorney-client privileged communications. I 03:37:12 PM 


3 


08/389,712; do you see that? 03:35:05 PM 


3 


understand that you're entitled to ask for a yes 03:37:15 PM 


4 


A. Yes. 03:35:11 PM 


4 


or no answer. 03 :37: 17 PM 


5 


Q. Do you understand that this patent 03:35:12 PM 


5 


But when you define the question so 03:37:18 PM 


6 


issued out of the application 08/389,712 03:35:13 PM 


6 


precisely, to the exact nature of — of the 03:37:20 PM 


7 


application? 03:35:17 PM 


7 


question, you end up, I think, invading the 03:37:24 PM 


8 


MR. NODINE: Objection, lack of 03:35:20 PM 


8 


privilege. 03:37:27 PM 


9 


foundation. 03:35:21 PM 


9 


MR. TIMMONS: I see your point Let 03:37:30 PM 


10 


THE WITNESS: I do now, if you're 03:35:22 PM 


10 


me try to come up with something that will 03:37:31 PM 


11 


telling me that. 03:35:23 PM 


11 


satisfy both our — our needs. 03:37:32 PM 


12 


Q. (By Mr. Timmons) Let's - and that 03:35:25 PM 


12 


Q. (By Mr. Timmons) Did you ever 03:37:36 PM 


13 


was the application in accordance with Kunz 17, 03:35:27 PM 


13 


discuss the issue of the inventorship of U.S. 03:37:36 PM 


14 


the letter from December 3rd, 1996, in which you 03:35:32 PM 


14 


patent — patent number 6,515,009 with your 03:37:41 PM 


15 


were to become named as an inventor? 03:35:36 PM 


15 


counsel, yes or no? 03:37:46 PM 


16 


A. Okay. 03:35:38 PM 


16 


A. Yes. 03:37:51 PM 


17 


Q. Thafs what Tm asking you. If 03:35:38 PM 


17 


Q. Okay. Did you ever discuss the issue 03:37:52 PM 


18 


you - if you would turn to UAB 00089, please. 03:35:39 PM 


18 


of the inventorship of U.S. patent number 03:37:53 PM 


19 


And the - the application number from the chart 03:35:45 PM 


19 


6,515,009 with any representatives of Boston 03:37:56 PM 


20 


you got from NeoRx is the same as the 03:35:50 PM 


20 


Scientific? 03:38:03 PM 


21 


application number from which the 009 patent 03:35:53 PM 


21 


A. No. 03:38:04 PM 


22 


issued; is that correct? 03:35:56 PM 


22 


Q. If you would turn, please, to column 03:38:08 PM 


23 


A. Thafs correct 03:35:59 PM 


23 


65 of the 009 patent, please. If you could read 03:38:12 PM 


24 


Q. Okay. Do you know whether or not you 03:35:59 PM 


24 


daim 1 to yourself, please. 03:38:23 PM 


25 


were ever added as to - as an inventor to UAB 03:36:01 PM 


25 


. A. Okay. 03:38:38 PM 
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\ 1 


Q. Did you have any contribution to what 03:38:39 PM 


1 


Q. "That issued on February 4th, 2003, 03:41:17 PM 


} 2 


is claimed in daim 1 of the 009 patent? 03:38:41 PM 


2 


six and a half years later; is that correct? 03:41:21 PM 


3 


A. Yes, I did. 03:38:47 PM 


3 


A. Yes. 03:41:24 PM 


4 


- Q. What was your contribution? 03:38:48 PM 


4 


Q. Okay. Did you ever ask why you 03:41:24 PM 


5 


A. In - in discussions with Dr. Kunz, 03:38:53 PM 


5 


weren't added in that six-and-a-half years to be 03:41:27 PM 


6 


we - we discussed or - or formulated this 03:38:56 PM 


6 


• 

an inventor to the 009 patent? 03:41:29 PM 


7 


approach or the approach of using cytostatic 03:39:04 PM 


7 


A. No. 03:41:32 PM 


8 


drugs to inhibit vascular smooth musde cell 03:39:11 PM 


8 


Q. Do you know why you weren't added in 03:41:34 PM 


9 


contraction and migration. 03:39:14 PM 


9 


the subsequent six and a half years to be an 03:41:36 PM 


10 


Q. And did you ever discuss with 03:39:16 PM 


10 


inventor of the 009 patent? 03:41:39 PM 


11 


Dr. Kunz whether or not you should be added as 03:39:17 PM 


11 


A. No, I do not 03:41:41PM 


12 


an inventor to the U.S. patent number 03:39:20 PM 


'l2 


(Whereupon, a discussion ensued off the record.) 03:43: 13 PM 


13 


6,515,009? 03:39:24 PM 


13 


MR. 71MMONS: I would like to mark 03:43:13 PM 


14 


A. All I ever saw were the - the 03:39:36 PM 


14 


two documents, the first being - looks like a 03:43:13 PM 


15 


applications, and, like, for instance, this with 03:39:37 PM 


15 


fax transmission sheet from yourself to Janet 03:43: 17 PM 


16 


the daims. And in looking at these - the 03:39:41 PM 


16 


Embretson, dated January 30th, 2003, BSM 9146 03:43:21 PM 


17 


daims, the drafts that were sent to me, at - 03:39:47 PM 


17 


through 49, and the second one being Anderson 03:43:29 PM 


18 


at — you know, on several occasions, I did 03:39:52 PM 


18 


Exhibit 14, which is U.S. patent number 03:43:35 PM 


19 


mention to Dr. Kunz that - that I thought, and 03:39:55 PM 


19 


5,811,447. 03:43:39 PM 


20 


actually to Dr. Schroff that - that I should be 03:39:59 PM 


20 


(WHEREUPON, Anderson Exhibit 13 and Anderson 03:43:46 PM 


21 


induded in these patents. 03:40:04 PM 


21 


Exhibit 14 were marked for identification.) 03:43:45 PM 


22 


And, you know, to my recollection, 03:40:09 PM 


22 


Q. (By Mr. Timmons) Okay. So there's 03:43:46 PM 


23 


Dr. Kunz's comment was that - that the NeoRx 03:40:11 PM 


23 


one for you, and then one for your counsel 03:43:46 PM 


24 


legal office had a high turnover or they - you 03:40:16 PM 


24 


underneath. Thank you. 03:43:48 PM 


25 


know, they were, you know, behind in their work 03:40:20 PM 


25 


MR. TIMMONS: Do - do you have the 03:43:53 PM 


) 
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1 


and that - that all these things, you know, 03:40:24 PM 


1 


47? Ifs not one of the ones we marked earlier. 03:43:53 PM 


2 


would eventually get done, that - not to worry 03:40:27 PM 


2 


If not- 03:43:58 PM 


3 


about it, we could continue to keep working on 03:40:29 PM 


3 


MR. MELORO: I don't believe so. 03:44:00 PM 


4 


our collaborative experiments and our 03:40:32 PM 


4 


Yeah, I don't think so. 03:44:00 PM 


5 


collaboration, but that - not to worry, that 03:40:37 PM 


5 


I'm sorry, so the fax is 13? 03:44:09 PM 


6 


the - the NeoRx patent office was, you know, 03:40:39 PM 


6 


MR. TIMMONS: The fax is 13 - 03:44:10 PM 


7 


understaffed or — or had a turnover rate of new 03:40:43 PM 


7 


MR. MELORO: And the patent is 14? 03:44:11 PM 


8 


people. 03:40:46 PM 


8 


MR. TIMMONS: - and the patent is 03:44:14 PM 


9 


Q. Okay. 03:40:47 PM 


9 


14. 03:44:16 PM 


10 


A. So - 03:40:48 PM 


10 


Q. (By Mr. Timmons) Why don't you take 03:44:17 PM 


11 


Q. Tm sorry. 03:40:49 PM 


11 


a look at the - the fax, please, first, and 03:44:17 PM 


12 


A. - he insinuated that it was, you 03:40:50 PM 


12 


then Tm going to ask you some questions about 03:44:20 PM 


13 


know, just a clerical - derical mistakes - 03:40:53 PM 


13 


it 03:44:22 PM 


14 


Q. Okay. 03:40:56 PM 


14 


A. Okay. 03:44:41 PM 


15 


A. — if things weren't getting done. 03:40:56 PM 


15 


Q. Okay. Lets - lefs take a quick 03:44:46 PM 


16 


Q. And Anna Lewak Wight wrote to you in 03:40:58 PM 


16 


look at U.S. patent number 5,811,477. That 03:44:47 PM 


17 


December 1996 saying that you were going to be 03:41:04 PM 


17 


issued in September 1988; do you see that? 03:44:54 PM 


18 


added as an inventor on the 712 application, 03:41:08 PM 


18 


A. 1998. 03:44:57 PM 


19 


right? 03:41:10 PM 


19 


Q. 1998, yes, thank you. And you are a 03:44:59 PM 


20 


A. Yes - 03:41:11 PM 


20 


named inventor on the front of this patent, 03:45:02 PM 


21 


Q. Okay. 03:41:11 PM 


21 


correct? 03:45:03 PM 


22 


A. - this (indicating). 03:41:12 PM 


22 


A. Yes. 03:45:04 PM 


23 


Q. If you could turn to the first page 03:41:13 PM 


23 


Q. When - when did you first see this 03:45:14 PM 


24 


of the 009 application, do you see that? 03:41: 14 PM 


24 


patent as it issued, if - if you have at all? 03:45:15 PM 


25 


A. Yes. 03:41:17 PM 


25 


A. Probably the first time I saw it was 03:45:19 PM 
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1 when I was showed - or - or when I did a 03:45:21 PM 

2 search on the Internet for - for patents. 03:45:25 PM 

3 Q. Okay. Lefs take a look at the fax 03:45:30 PM 

4 sheet you sent to Ms. Embretson. You state that 03:45:41 PM 

5 you have read over the materials you sent me. 03:45:46 PM 

6 Do you see that? 03:45:49 PM 

7 A. Yes. 03:45:50 PM 

8 Q. What were the materials that 03:45:50 PM 

9 Miss Embretson - Ms. Embretson sent you? 03:45:51 PM 

10 A. I didnt save copies of them, but as 03:45:56 PM 

11 I recall, it was a series of - of documents, 03:46:01 PM 

12 you know, lists of issued claims and then a 03:46:09 PM 

13 form -- and then a form with a place for my - 03:46:15 PM 

14 for a signature. 03:46:23 PM 

15 Q. Okay. What was the signature for? 03:46:25 PM 

16 A. As I recall, and I have - I don't 03:46:31 PM 

17 have a copy of it, so I can't remember exactly, 03:46:33 PM 

18 but as I recall, the - this time period, the - 03:46:37 PM 

19 the gist of the form was to sign it if you agree 03:46:48 PM 

20 that you should be removed from this patent, if 03:46:54 PM 

21 you're your name should be removed from this 03:46:57 PM 

22 patent 03:47:00 PM 

23 Q. Okay. And the first - the second 03:47:01PM 

24 paragraph talks about European patent 03:47:03 PM 

25 application number 94916743. And were you given 03:47:06 PM 
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1 A. As I recall, there was a cover letter 03:48:20 PM 

2 to this packet, and it was - and - and I don't 03:48:21 PM 

3 recall exactly the wording of it, so - so I 03:48:29 PM 

4 can't remember exactly what - what it said. 03:48:34 PM 

5 But the - the gist was, or as I 03:48:39 PM 

6 recall, the - the vein of the letter was, you 03:48:43 PM 

7 know, to the effect that - that we are 03:48:50 PM 

8 reviewing these patents and these daims, and - 03:48:54 PM 

9 and, you know, do you - you know, do you - or 03:48:58 PM 

10 I don't - I cant recall whether it said do 03:49:05 PM 

11 you - should you be taken off or do you daim 03:49:08 PM 

12 that you are a right full patent owner. 03:49:11 PM 

13 Q. And did you keep a copy of that 03:49:15 PM 

14 letter? 03:49:15 PM 

15 A. No, I did not 03:49:17 PM 

16 MR. TIMMONS: Larry, again, if - if 03:49:19 PM 

17 a copy of that letter is in UAffs files, I would 03:49:20 PM 

18 request a copy of it, please. Thank you. 03:49:23 PM 

19 Q. (By Mr. Timmons) Okay. And in 03:49:29 PM 

20 response, in this paragraph, you state that 03:49:29 PM 

21 "some of the primary daims are the direct 03:49:32 PM 

22 result of my input" What was the basis for - 03:49:34 PM 

23 for that statement? Or let me - let me ask, 03:49:38 PM 

24 is - are the three attached pages the daims 03:49:43 PM 

25 that you are reviewing with regard to the 447 03:49:47 PM 
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1 a form with regard to the daims of that patent 03:47:12 PM 

2 application, as to whether or not you should be 03:47:15 PM 

3 removed as an inventor? 03:47:16 PM 

4 A. I believe so, yes. 03:47:19 PM 

5 Q. And you state that you agree that you 03:47:20 PM 

6 had no input into these daims and you agreed to 03:47:21 PM 

7 be removed from that patent? 03:47:24 PM 

8 A. Yes. 03:47:26 PM 

9 Q. Okay. And then the second paragraph 03:47:26 PM 

10 is - regards the daims of a therapeutic 03:47:30 PM 

1 1 inhibitor of vascular smooth musde cells. 03:47:38 PM 

12 Thaf s from the 441 patent Do you see that? 03:47:42 PM 

13 A. Yes. 03:47:45 PM 

14 Q. Were you given the patent by 03:47:46 PM 

15 Ms. Embretson, or were you just given the daims 03:47:47 PM 

16 to the patent? 03:47:51 PM 

17 A. If I recall, I think — I — I dont 03:47:51PM 

18 recall for certain. 03:47:53 PM 

19 Q. Okay. Were you being asked whether 03:47:55 PM 

20 or not you should be removed as an inventor from 03:47:57 PM 

21 U.S. patent number 5,811,447? 03:47:59 PM 

22 A. To the best of my recollection, yes. 03:48:06 PM 

23 Q. Okay. Did - did Ms. Embretson tell 03:48:08 PM 

24 you why she thought you should be removed as an 03:48: 12 PM 

25 inventor from that patent? 03:48:14 PM 
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1 patent? 03:49:50 PM 

2 A. Yes. 03:49:54 PM 

3 Q. Okay. So what - what was the basis 03:49:55 PM 

4 for your daim that some of the primary - for 03:49:56 PM 

5 your statement that "some of the primary daims 03:49:58 PM 

6 are the direct result of my input"? 03:49:59 PM 

7 A. It was my opinion in reading these 03:50:02 PM 

8 that I had contributed significantly to the 03:50:07 PM 

9 development of these ideas, in collaboration 03:50: 11 PM 

10 with Dr. Kunz. 03:50:14 PM 

11 Q. Okay. Tm going to ask you some 03:50:16 PM 

12 follow-up questions on that, but we have to 03:50:17 PM 

13 change the tape. 03:50:19 PM 

14 THE VIDEOGRAPHER: Here marks the end 03:50:21PM 

15 of videotape number 3 in the deposition of Peter 03:50:22 PM 

16 Anderson. We are off the record, 3:50 p.m. 03:50:25 PM 

17 (Whereupon, there was a brief recess.) 03:50:38 PM 

18 THE VIDEOGRAPHER: Here begins 03:54:54 PM 

19 videotape number 4 in the deposition of Peter 03:54:57 PM 

20 Anderson. We are back on the record, 3:54 p.m. 03:54:58 PM 

21 MR. TIMMONS: Could you just read his 03:55:02 PM 

22 last answer, please? 03:55:03 PM 

23 (Whereupon, the record was read by the court 03:55:32 PM 

24 reporter as follows: 03:55:04 PM 

25 "QUESTION: So what - what was the 03:49:56 PM 
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} - 2 


basis for your daim that some of the primary - 03:49:56 PM 


1 


THE WITNESS: When I began my 03:57:51 PM 


for your statement that 'some of the primary 03:49:58 PM 


2 


collaborations with Dr. Kunz and - and 03:57:52 PM 1 


3 


claims are the direct result of my input"? 03:49:59 PM 


3 


Dr. Schroff, they were not familiar with the 03:57:55 PM 1 


4 


ANSWER: It was my opinion in reading 03:50:02 PM 


4 


area. And as we worked together to develop the 03:57:59 PM 


5 


these that I had contributed significantly to 03:50:07 PM 


5 


ideas that are embodied in these daims, they 03:58:04 PM 


6 


the development of these ideas, in collaboration 03:50:11 PM 


6 


became more familiar with the area. 03:58:11 PM 


7 


with Dr. Kunz?") 03:50:14 PM 


7 


Q. (By Mr. Timmons) If you could turn 03:58:16 PM 


8 


Q. (By Mr. Tlmmons) Okay. And is the 03:55:32 PM 


8 


back to the - the cover of the 447 patent, do 03:58:16 PM 


9 


same reason the reason that you stated this 03:55:42 PM 


9 


you see the other listed inventors there, they 03:58:21 PM 


10 


claim would not have been possible without my 03:55:45 PM 


10 


include John M. Reno. Do you know who Dr. or 03:58:24 PM 


11 


direct involvement and scientific expertise? 03:55:47 PM 


11 


Mr. Reno is? 03:58:29 PM 


12 


A. Yes. 03:55:51 PM 


12 


A. No, I do not 03:58:30 PM 


13 


Q. Okay. And you state that "I have 03:55:52 PM 


13 


Q. Do you know who David Grainger is? 03:58:32 PM 


14 


noted the" area - "areas of these claims where 03:55:57 PM 


14 


A. At one point, some investigators from 03:58:37 PM 


15 


my direct input was instrumental in developing 03:55:59 PM 


15 


Cambridge came to UAB with Larry and met with 03:58:45 PM 


16 


these daims." Is that the portions that youVe 03:56:02 PM 


16 


me, so I - I met them, but I dont recall their 03:58:53 PM 


17 


underlined throughout the claims and put your 03:56:04 PM 


17 


names. I think David Grainger was one of them, 03:59:01 PM 


18 


initials by over the next three pages? 03:56:06 PM 


18 


but I can't remember - there were two of them, 03:59:04 PM 


19 


A. The areas that I underlined are — 03:56:09 PM 


19 


but I cant remember the name of the other 03:59:06 PM 


20 


are some, but not all, of the - the ones. I - 03:56:12 PM 


20 


person, but I - and I cant be certain that it 03:59:08 PM 


21 


I iust nicked out vimp of Hip mnrp nlarinn m*^fi*1Q PM 




was Grainger that — that was visiting with 03:59:11 PM 


22 


or what I thought were most representative 03:56:23 PM 


22 


me. 03:59:14 PM 


23 


issues that - that I brought to the table that 03:56:29 PM 


23 


Q. And there's two more names from 03:59:15 PM 


24 


then became part of a collaborative or a - a 03:56:37 PM 


24 


Cambridge, James Metcalf and Peter Weissberg. 03:59:16 PM 


25 


combined approach. 03:56:42 PM 


25 


Were they anybody that you met at UAB? 03:59:21 PM 


..) 
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1 


Q. It states next that "I am a 03:56:47 PM 


1 


A. Again, I - I may have, but I cant 03:59:24 PM 


2 


cardiovascular pathologist, with many years of 03:56:48 PM 


2 


recall exactly, you know, who - who it was 03:59:28 PM 


3 


experience in this" area, I think area. .03:56:51 PM 


3 


that - that came with Larry to « to visit my 03:59:31 PM 


4 


A. Yeah, sorry. Spell check. 03:56:53 PM 


4 


lab in — in Birmingham. 03:59:36 PM 


5 


Q. Spell check doesnt work when you got 03:56:56 PM 


5 


Q. And when they advised your lab, did 03:59:38 PM 


6 


it right 03:56:57 PM 


6 


you do any experimental work in conjunction with 03:59:41 PM 


7 


A. I can spell, just don't use the right 03:56:58 PM 


7 


those investigators from Cambridge? 03:59:45 PM 


8 


word. 03:57:00 PM 


8 


A. We didn't do any experimental work. 03:59:48 PM 


9 


Q. What was the area that you were 03:57:01 PM 


9 


If I remember correctly, they toured our animal 03:59:51 PM 


10 


talking about in this letter? 03:57:01 PM 


10 


lab, but we didnt do any collaborative work 03:59:55 PM 


11 


A. In the area of cardiovascular 03:57:04 PM 


11 


or - or none of the experiments that I was 03:59:57 PM 


12 


applications. 03:57:10 PM 


12 


working on with Larry did we, you know, attempt 04:00:01 PM 


13 


Q. Okay. And then you write, the - 03:57:12 PM 


13 


to do in - in Birmingham. 04:00:07 PM 


14 


"the NeoRx investigators were NOT' - N-O-T in 03:57:14 PM 


14 


Q. Okay. If. you would turn back again 04:00:09 PM 


15 


all capital letters - "familiar with this area 03:57:18 PM 


15 


to the letter. I apologize for jumping back and 04:00:13 PM 


16 


and they depended upon me to provide this 03:57:21 PM 


16 


forth. You can put the 447 patent aside for 04:00:17 PM 


17 


input" Who were the NeoRx investigators that 03:57:24 PM 


17 


right now. 04:00:18 PM 


18 


you were talking about there? 03:57:26 PM 


18 


What - before we get to the - the 04:00:23 PM 


19 


A. At that point, Dr. Kunz and 03:57:29 PM 


19 


claims on the last three pages, your — your fax 04:00:25 PM 


20 


Dr. Schroff were the - the two NeoRx 03:57:31 PM 


20 


transmission sheet is dated January 30th, 2003; 04:00:30 PM 


21 


investigators that I had - had been working 03:57:36 PM 


21 


do you see that? 04:00:34 PM 


22 


with. 03:57:41 PM 


22 


A. Yes. 04:00:35 PM 


23 


Q. And they weren't familiar with the 03:57:42 PM 


23 


Q. Do you see the - the 447 patent 04:00:36 PM 


24 


cardiovascular area? 03:57:43 PM 


24 


issued in September of 1998? Its - 04:00:39 PM 


25 


MR. NODINE: Objection to form. 03:57:51 PM 


25 


A. Oh, yes. 04:00:43 PM 
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L ! 


Q. - up here. Yeah. 04:00:44 PM 


1 


drafts that went in to - for submission. So 04:04:06 PM 


) 2 


When did Ms. Embretson approach you 04:00:45 PM 


2 


I - I never had any of the patent numbers, so I 04:04: 10 PM 


3 


with the materials regarding your inventorship 04:00:48 PM 


3 


didnt - had no way of tracing back. 04:04:13 PM 


4 


or lack thereof in the 447 patent? 04:00:53 PM 


4 


Q. Did - have you ever learned that 04:04:19 PM 


5 


A. I don't have a - a - or I didn't 04:01:00 PM 


5 


Ms. Embretson's attempts to have you removed as 04:04:23 PM 


6 


keep a copy of the cover letter, so I don't know 04:01:02 PM 


6 


an inventor from the 447 had anything to do with 04:04:28 PM 


7 


for sure when it was. It was sometime, though, 04:01:05 PM 


7 


any impending purchase of the patents by Boston 04:04:31 PM 


8 


you know, just prior to - to January. I 04:01:11 PM 


8 


Scientific? 04:04:36 PM 


9 


dont - 1 dont know if it was a week prior or 04:01:14 PM 


9 


A. No, I have no - no indication, no - 04:04:39 PM 


10 


a month prior. 04:01:18 PM 


10 


no knowledge of that 04:04:45 PM 


11 


Q, In her cover letter to you, did 04:01:48 PM 


11 


Q. Let's - lefs look at the daims 04:04:49 PM 


12 


Ms. Embretson mention anything about any 04:01:52 PM 


12 


that you marked up, please. In the first page, 04:04:51 PM 


13 


impending purchases or licenses of any of the 04:01:56 PM 


13 


you underlined, in the first daim, the portion 04:04:57 PM 


14 


NeoRx patents? 04:02:00 PM 


14 


of the daim that - that reads "to inhibit the 04:05:00 PM 


15 


A. Not to my knowledge. 04:02:03 PM 


15 


contraction of vascular smooth musde cells, 04:05:03 PM 


16 


Q. Did she mention any possible deals 04:02:05 PM 


16 


while not eliminating their ability to secrete 04:05:07 PM 


17 


between Boston Scientific and NeoRx regarding 04:02:09 PM 


17 


extracellular matrix." Do you see that? 04:05:12 PM 


18 


the NeoRx patents? 04:02:14 PM 


18 


A. Yes, 04:05:14 PM 


19 


A. No. I — I mean, I don't — I dont 04:02:16 PM 


19 


Q. Why did you underline that and put 04:05:14 PM 


20 


recall that, any mention of that in the 04:02:17 PM 


20 


your - your initials next to it? 04:05:16 PM 


21 


letter. 04:02:20 PM 


21 


A. As I - I stated before, I was - you 04:05:18 PM | 


22 


Q. Did you know tnat in — in U4.U/./1 rn 




Know, re was o.ju at nigni, i was trying to get irt.uo.ii rn 


23 


approximately April, 2003, Boston Scientific 04:02:25 PM 


23 


the papers off my desk, and I just was reading 04:05:23 PM 


24 


purchased or licensed patents from NeoRx? 04:02:28 PM 


24 


over these daims. And to support my statement 04:05:26 PM 


25 


A. No, I did not know that 04:02:34 PM 


25 


that I thought I should be left on these daims, 04:05:30 PM 


) 


rdyc i/*t 
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1 


Q, Do you know that today, other than 04:02:35 PM 


1 


I just underlined and marked things that I 04:05:34 PM 


2 


what - 04:02:36 PM 


2 


thought were — were fairly representative of 04:05:37 PM 


3 


A. Yes. 04:02:37 PM 


3 


the types of input I had on our — on our 04:05:43 PM 


4 


Q. - IVe just told you? 04:02:38 PM 


4 


. collaborative work and my collaborative work 04:05:48 PM 


5 


A. Yes. 04:02:39 PM 


5 


with Dr. Kunz. 04:05:50 PM 


6 


Q. Okay. Til — when — when did you 04:02:41 PM 


6 


Q. And in addition to what you 04:05:52 PM 


7 


first leam that Boston Scientific had purchased 04:02:42 PM 


7 


underlined, were there any other portions — 04:05:53 PM 


8 


or licensed patents from NeoRx? 04:02:44 PM 


8 


reviewing them now, not at 6:30 at night, are 04:05:55 PM 


9 


A. I don't recall, I dont recall when 04:02:54 PM 


9 


there any other portions of daim 1 which you 04:05:58 PM 


10 


it was, but I - I think it was due in a - in 04:02:59 PM 


10 


would say was your — your contribution to daim 04:06:00 PM 


11 


a - you know, Vm a lot of List Serves for - 04:03:09 PM 


11 


1? 04:06:05 PM 


12 


for interventional cardiology, and it might have 04:03:15 PM 


12 


MR. MELORO: Objection to form. 04:06:06 PM 


13 


come up as a press release on one of those. 04:03:18 PM 


13 


MR. NODINE: Object to form also. 04:06:09 PM 


14 


But I - you know, I didnt - I 04:03:21 PM 


14 


Are you asking him now to take care and to go 04:06:09 PM 


15 


didnt go out looking for it I - you know, I 04:03:23 PM 


15 


through deliberately and to underline portions? 04:06:13 PM 


16 


just sort of fortuitously ran across it in 04:03:25 PM 


16 


MR. TIMMONS: Well, Tm - Tm asking 04:06:16 PM 


17 


some - some communication, some, you know, 04:03:29 PM 


17 


him, maybe not to underline, but to indicate 04:06:17 PM 


18 


public communication. 04:03:32 PM 


18 


what - what portions of the daim he — he 04:06:19 PM 


19 


Q. Were you aware that the 009 patent, 04:03:34 PM 


19 


feels he also contributed to in daim 1. 04:06:21 PM 


20 


Klein Exhibit 7, was one of the patents that was 04:03:43 PM 


20 


MR. NODINE: Well, I just want to be 04:06:23 PM 


21 


purchased by Boston Scientific from NeoRx? 04:03:46 PM 


21 


dear that - that, you know, that effort may 04:06:25 PM 


22 


A. No, I was not The - the only 04:03:52 PM 


22 


take some time, and you're - if you want him to 04:06:27 PM 


23 


records I had of any of the patent applications 04:03:58 PM 


23 


do that, that's fine. But I - 1 don't want him 04:06:30 PM 


24 


were the - whatever you - you call it, the 04:04:01 PM 


24 


to rush through that, if that's truly your 04:06:32 PM 


25 


submission number or - or the - from the 04:04:04 PM 


25 


question. 04:06:35 PM 
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\ 1 


MR. TIMMONS: No, no. And right now, 04:06:35 PM 


1 


I dont want to torture you, but there's a lot 04:10:22 PM 


/ 2 


the question is limited to daim 1, which only 04:06:36 PM 


2 


of repetition here. 04:10:33 PM 


3 


has three or four more lines. 04:06:39 PM 


3 


A. Yeah. 04:10:35 PM 


4 


Q. (By Mr. Tlmmons) But take your time, 04:06:40 PM 


4 


Q. If you want to make it a little bit 04:10:35 PM 


5 


Dr. Anderson, whatever you want to do. 04:06:42 PM 


5 


shorter than your previous one and maybe refer 04:10:36 PM 


6 


A. The - the general approach of using 04:07:00 PM 


6 


back, but please - 04:10:38 PM 


7 


a cytostatic agent, cytochalasin B or the 04:07:05 PM 


7 


A. Okay. 04:10:40 PM 


8 


cytochalasin family, to administered to blood 04:07:11 PM 


8 


Q. - feel comfortable, however you want 04:10:40 PM 


9 


vessels after an injury to inhibit contraction 04:07:19 PM 


9 


to say that. 04:10:41PM 


10 


of vascular smooth musde cells, while not 04:07:28 PM 


10 


A. Again, the same - this contains many 04:10:53 PM 


11 


eliminating their ability to secrete 04:07:31 PM 


11 


of the same approaches that we had - that we 04:10:57 PM 


12 


extracellular matrix, the ~ you know, and then 04:07:35 PM 


12 


had discussed and - and, you know, come 04:10:59 PM 


13 


the result of that activity results in - or 04:07:38 PM 


13 


together, you know, with the - the ideas 04:11:03 PM 


14 


the - the effects of that activity results in a 04:07:45 PM 


14 


collaboratively. 04:11:05 PM • 


15 


biological stenting or - or a prevention of the 04:07:49 PM 


15 


Q. Is there any significance to the 04:11:07 PM 


16 


contraction of the blood vessel, all - so - so 04:07:53 PM 


16 


asterisk that - that's by this one, is that - 04:11:09 PM 


17 


basically the entire embodiment of this first 04:07:59 PM 


17 


A. No. 04:11:13 PM 


18 


daim, I was involved in, again, not — not only 04:08:02 PM 


18 


Q. - is there anything - 04:11:14 PM 


19 


me, but I was involved in the development of 04:08:11 PM 


19 


A. In fact, some do, some don't, some 04:11:14 PM 


20 


that approach and that - those ideas, using 04:08:15 PM 


20 


have checks - 04:11:16 PM 


21 


those components in this setting to try and 04:08:19 PM 


21 


0 Okav 04* 11 '17 PM 

>£■ way. WPT.li.l/ rrl 


22 


elidt the spedflc effect that - that is 04:08:22 PM 


22 


A. -I guess. 04:11:18PM 


23 


described here, which is to hold the vessel open 04:08:27 PM 


23 


Q. I thought you might have been 04:11:19 PM 


24 


so it doesn't — so you don't get a restenosis. 04:08:31 PM 


24 


prioritizing something. 04:11:20 PM 


25 


Q. Okay. Your name - your initials and 04:08:35 PM 


25 


A. No, no. Probably 6:30 at night I 04:11:21 PM 


) 
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royc xo\j 


1 


a checkmark is by daim 2. Why did you put your 04:08:38 PM 


1 


was just doodling. 04:11:23 PM 


2 


initials and a check mark next to daim 2? 04:08:41 PM 


2 


Q. Should have gone to law school. We 04:11:27 PM 


3 


A. The issue of - of using this 04:08:47 PM 


3 


start at 10 o'dodc in the morning and work 04:11:30 PM 


4 


approach, the cytostatic drug approach, as a - 04:08:55 PM 


4 


later. 04:11:33 PM 


5 


you know, during my initial discussions with 04:09:02 PM 


5 


Claim 10- 04:11:35 PM 


6 


Dr. Kunz was - were centered around the - 04:09:04 PM 


6 


MR. MELORO: Some people start at 04:11:35 PM 


7 


using this approach to help prevent the 04:09:11 PM 


7 


10:00 in the morning. 04:11:36 PM 


8 


restenosis that occurs after angioplasty. 04:09:14 PM 


8 


Q. (By Mr. Tlmmons) Claim - daim 10, 04:11:42 PM 


9 


So I had a significant impact or a 04:09:18 PM 


9 


why did you drde cytostatic agent and put your 04:11:42 PM 


10 


significant component - or - that — for why 04:09:20 PM 


10 


initials by that? 04:11:46 PM 


11 


that was induded in this - in this - you 04:09:24 PM 


11 


A. Again — and that — I wasn't 04:11:48 PM 


12 


know, in that daim. 04:09:28 PM 


12 


attempting to - you know, with this, I wasn't 04:11:50 PM 


13 


Q. And daim 8, you also underline a 04:09:29 PM 


13 


attempting to say just these. So these are not 04:11:56 PM 


14 


portion of that daim and put your initials by 04:09:31 PM 


14 


exdusive. 04:11:59 PM 


15 


it Could you tell me why you did that? 04:09:33 PM 


15 


Q. Yeah. 04:12:01 PM 


16 


A. Again, the use of - of cytostatic 04:09:39 PM 


16 


A. These are - were designed to just 04:12:01 PM 


17 


agents to inhibit cell proliferation was the - 04:09:46 PM 


17 


point out some of the basic approaches and 04:12:02 PM 


18 


the main component of our - you know, the - 04:09:52 PM 


18 


issues that I felt that I had had a significant 04:12:05 PM 


19 


the ideas that - that we had developed. And 04:09:55 PM 


19 


contribution to bringing these ideas to 04:12:09 PM 


20 


stenting being another form, like angioplasty, 04:10:00 PM 


20 


fruition. 04:12:14 PM 


21 


another form of vascular injury, it was 04:10:05 PM 


21 


Q. And finally, for daim - daim 12, 04:12:15 PM 


22 


ar^OrOnrijit'P t7"> — fir T f*»lt" it wae annmrin n¥a f\A iin<ir\ DM 
°rr lw r" aic *** ui 1 iciL 11 Wab appropriate U^.lU:iU rr% 


22 


why did you underline and put your initials by 04:12:18 PM 


23 


to point that out 04:10:12 PM 


23 


that portion of the daim? 04:12:21 PM 


24 


Q. Okay. If you would flip the page, 04:10:13 PM 


24 


A. Thafs basically a - a rewrite of - 04:12:28 PM 


25 


why did you underline that portion of daim 9? 04:10:16 PM 


25 


of daim 1, but saying cytoskeletal inhibitor as 04:12:32 PM 
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- 1 
) 2 


opposed to a cytostatic agent, although they - 04: 12:39 PM 


1 


THE WITNESS: No. 04:41:31 PM 


those terms can almost be used synonymously. 04:12:42 PM 


2 


Q. (By Mr. Timmons) Okay. When you - 04:41:32 PM 


3 


Q. Okay. Why - why would a 04:12:46 PM 


3 


before you sent out this fax to Ms. Embretson, 04:41:34 PM 


4 


cytoskeletal inhibitor and cytostatic agent - 04: 12:47 PM 


4 


did you run this fax past your attorneys? 04:41:37 PM 


5 


why could those terms almost be used 04:12:47 PM 


5 


A. No. 04:41:45 PM 


6 


synonymously? 04:12:52 PM 


6 


O. Okav. Why not 7 04*41 "45 PM 


7 


A. I'm not a — a dinical chemist or 04:12:54 PM 


7 


A. I don*t know whv I didn't 04*41 *53 PM 


8 


pharmacologist, but in - in many instances, a 04:12:56 PM 


8 


Q. Okay. Were you still under the 04:41:56 PM 


9 


cytostatic drug works by inhibiting cytoskeletal 04:12:59 PM 


9 


instructions that vou were to sian what NeoRx 04*41*59 PM 


10 


components; not always, but in many times, 04:13:06 PM 


10 


sends vou and — and iust send it on back to 04*42 -04 dm 


11 


thafs — thafs the mechanism of action. 04:13: 10 PM 


11 


them? 04*42*07 PM 


12 


MR. TIMMONS: Why don't we take a - 04:13:15 PM 


12 


MR. MELORO* Obiertinn to fnrm 04*4? -flft PM 

■ M%* I I ^^Vi\w ■ \/UJCV*UUl 1 WJ \ villi* VTTi~£iwO III 


13 


a break now. 04:13:16 PM 


13 


MR. NODINE* Objection to form 04-42*09 PM 

* MX. I HaaTh^A1 WJWViiUUI 1 VAnF 1 Will If V.. ~4iv7 ill 


14 


THE VIDEOGRAPHER: We are going off 04:13:19 PM 


14 


obiection to the recharacterization of the 04*42*10 PM 


15 


the record, 4:13 p.m. 04:13:20 PM 


15 


testimonv 04-47 PM 


16 


(Whereupon, a discussion ensued off the record.) 04:13:23 PM 


16 


THE WITNESS: In 2003, 1 don't 04:42:17 PM 


17 


THE VIDEOGRAPHER: Going back on the 04:39:58 PM 


17 


recall vou know T — T rant rprall what mv 04-47 •*>"*» PM 

• tv*l 1 1 1 jfUU IVIIUVT, X i \*Qt 1 L 1 Cv^Oli Til IOL Illy V/i » ifc. tt Z? ill 


18 


record, 4:39 p.m. 04:39:59 PM 


18 


thouoht wa^ ac tn whir+i — whirh unv T 04-49* 7ft PM 
u luujji ii was Qo ixj miiui wi ii lj i way i \tt • • ^.o ri I 


19 


Q. (By Mr. Timmons) Dr. Anderson, I 04:40:06 PM 


19 


WPTif T iiict ftllpH it mit anrl cant it harV fYd*4*J'Vs PM 
rvcn IU i. JUol IIIICU IL UUL allU 7>CI)i 11 UaUW. Lrt.tt.JJ rn 


20 


want to go back to the 447 patent and Anderson 04:40:07 PM 


20 


O fBv Mr Tlmmonc^ Okav And in thiQ 04*42-42 PM 

**<• \°J l II • 1 III HI HJI Is) VMiy. nIHJ III Ulld l^t.^^.*r«, rn 


21 


13, which is your fax in response to 04:40:10 PM 


21 


case, you disagreed with Ms. Embretson as to 04:42:44 PM 




Ms. tmoretson. The — tne materials that 04:40: 12 PM 


22 


whether or not you should be taken off the 447 04:42:49 PM 


23 


Ms. Embretson sent you and that you were 04:40:18 PM 


23 


patent, correct? 04:42:51 PM 


24 


responding to with this fax, did they come to 04:40:21 PM 


24 


A. Correct 04:42:53 PM 


25 


your home, or did they come to the office; do 04:40:25 PM 


25 


Q. Okay. 04:42:53 PM 


f 


rage loz 
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1 


vou remember? 04*4noQ pm 


X 


piK.. liripiuNd. ioro, tnis is s snot in 04:43:14 PM 


2 


A. I dont remember. 04:40:29 P M 




we udrK, out u — rr, for any reason, ooscon U4:4j:i5 m 


3 


Q. Okay. Did you — again, without the 04:40:32 PM 


■a 


CHtviHfir* hac ffia ma fori ale that- _ uiaII 3 n^M?>10 FjM 
dacnum. llab ulc rnaXcnalS ulal ~ Well, as a U4.4J.lo KM 


4 


substance between you and your attorney, did you 04:40:36 PM 


4 


matter 01 Tau, mere s a doix prooucoon numDer 04:4j:zi PM 


5 


bring the attention — to the attention of your 04:40:42 PM 


5 


tne Duuum or uiis, wnicn i assume is one U4.4 j:z4 KM 


6 


attorneys Ms. — Ms. Embretson's communication 04:40:46 PM 


5 


ftf Roctnn C/Hontrfir^c nmrfnrtinne nA.A'i.ie DM 
ui Duatuii oucJiuitc b pruuUuuono. v*t.*rJ.tO rrl 


7 


to you in January of 2003? 04:40:49 PM 


7 


If Bofi'nn ^ripntifir hac in HiAir nd*d^*77 DM 


8 


MR. NODINE: Object, insofar - 04:40:54 PM 


8 


nftCCACclrtn a mm/ of 44io mmmiiniraKAn fivMti DM 

PU330MUII. a "'Py of uic \mi 1 11 1 luniLduon num u*t.*tj.jz KM 


9 


insofar as it calls for disclosing 04:40:55 PM 


9 


■ 0. uiiuicuvii lu l/i. Miiueraun, i 1 u rcquoi. i/*t. < rj.JD KM 


10 


attorney-dient communications. 04:40:59 PM 


10 


a CODV of that nlpacp nd*4^*41 DM 


11 


Otherwise, if you can answer the 04:41:02 PM 




« »•>-> rtcLXftsxj. 1 0 — 10 my KnOWieOyc, U4.4j.4J PM 


12 


question without doing so, you may answer. 04:41:02 PM 


12 


we don*t. but Til talrp ft nnripr AYKncomont rL4.j40.vi>! dm 
" c uwii if uui 1 11 tarve il uiiuer auvibeiiieiiL. u^.*tj.*t*t KPI 


13 


Further, object to the form, vague 04:41:07 PM 


13 


rir\. 1 xnpivJiu. 1 najlK you very mUCn. U4.4j:4o KM 


14 


and ambiguous. 04:41:08 PM 


14 


V* \°y • linunonSy UKay. U4.4J.49 KM 


15 


MR. MELORO: You're asking whether he 04:41:12 PM 


15 


1/1 . niiuer^un, wuiu you turn DaCK CO Anaerson U4.4J:49 KM 


16 


talked to his attorneys at about the time? 04:41:12 PM 


16 


cAiuuii 0, wntui was uic agreerneni uecween neoKX U4:4j:5/ PM 


17 


MR. TIMMONS: No, no. I thought I 04:41:15 PM 


17 


aiHJ uic UnD r\C9carui rounuouOn. It 5 got 3 U4.44.U* KM 


18 


had a perfectly fine question. 04:41:16 PM 


18 


cover lf»ttw nn it 1nK/ 1A 1QQ1 nd*/ld*l7 dm 
w»a tcua uii iif juiy id, UH.*t*t.X/ rn 


19 


Q. (By Mr. Timmons) Which was, the 04:41:17 PM 


19 


A. Okav 04*44*2? PM 


20 


materials you received from Ms. Embretson in 04:41:18 PM 


20 




21 


January 2003, did you bring those to the 04:41:20 PM 


21 


A. Got ft. 04:44:23 PM 


22 


attention of your attorneys at UAB Research 04:41:22 PM 


22 


Q. If you would turn to page 7 of that 04:44:26 PM 


23 


Foundation? 04:41:27 PM 


23 


agreement, please. 04:44:29 PM 


24 


MR. NODINE: Objection to the form of 04:41:28 PM 


24 


A. Okay. 04:44:39 PM 


25 


the question. 04:41:29 PM 


25 


Q. 7 - paragraph 7.2 talks about any 04:44:42 PM 
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1 both? 04:55:14 PM 

2 A. Starting with daim 18, this, again, 04:55:16 PM 

3 is - is - and - and I'm not familiar - you 04:55:28 PM 

4 know, familiar with the wording of daims and 04:55:32 PM 

5 what the wording means, but - but the 04:55:35 PM 

6 sdentific approach here of using a cytostatic 04:55:37 PM 

7 therapeutic agent in a stent for a - to inhibit 04:55:43 PM 

8 restenosis was the - the crux of the 04:55:49 PM 

9 discussions between Dr. Kunz and myself or was a 04:55:56 PM 

10 component of discussions between Dr. Kunz and 04:56:00 PM 

11 myself. 04:56:04 PM 

12 Q. And how about daim 55? 04:56:05 PM 

13 A. 55, 1 would say the same thing, that 04:56:10 PM 

14 the - the sdentific approach of a sustained 04:56:13 PM 

15 release form of a cytostatic agent to prevent 04:56:17 PM 

16 smooth musde cell proliferation and migration 04:56:22 PM 

17 and contraction were altogether similar to - to 04:56:25 PM 

18 the scientific information that we worked out 04:56:30 PM 

19 together in our collaborations. 04:56:35 PM 

20 Q. And just to go back to something that 04:56:38 PM 

21 we — we talked about before, in your work with 04:56:40 PM 

22 NeoRx, you did not use an intravascular stent as 04:56:43 PM 

23 the method for delivery of a cytostatic agent to 04:56:48 PM 

24 the location of vascular trauma, correct? 04:56:52 PM 

25 MR. NODINE: Objection, leading, and 04:56:55 PM 
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1 Exhibit 4, which is U.S. patent number 04:58:37 PM 

2 6,599,928, which issued on July 29, 2003. If 04:58:41PM 

3 you would pass the extra on to your counsel, 04:58:48 PM 

4 please. 04:58:51 PM 

5 Okay. Have you seen this patent 04:58:55 PM 

6 before? 04:58:56 PM 

7 A. Only, again, if - this would have 04:58:57 PM 

8 likely come up on my list during my Internet 04:59:08 PM 

9 search, but I don't recall specifically pulling 04:59: 14 PM 

10 this individual one up and reading it 04:59:18 PM 

11 Q. Okay. And you are not a named 04:59:21 PM 

12 inventor of this 928 patent, at least on its 04:59:24 PM 

13 face, correct? 04:59:28 PM 

14 A. Correct 04:59:29 PM 

15 Q. Okay. And if you see - again, under 04:59:30 PM 

16 related U.S. application data, the application 04:59:32 PM 

17 which led to the 928 patent is a continuation of 04:59:34 PM 

18 application number 08/389,712. Do you see 04:59:37 PM 

19 that? 04:59:43 PM 

20 A. Yes. 04:59:44 PM 

21 Q. And that 712 application was the one 04:59:44 PM 

22 that you were told in December 1996 that you 04:59:45 PM 

23 were going to be added to as an inventor, 04:59:48 PM 

24 correct? 04:59:50 PM 

25 A. Yes. 04:59:50 PM 
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04:56:56 PM 
04:56:59 PM 
04:57:03 PM 
04:57:14 PM 
04:57:22 PM 



1 recharacterization of the prior testimony. 

2 THE WITNESS: In my working with 

3 NeoRx, we never did any studies with stents. 

4 Q. (By Mr. Timmons) Okay. Do you 

5 consider yourself an inventor of the daims of 

6 U.S. application number 6 - U.S. patent number 04:57:28 PM 

7 6,171,609? 04:57:32 PM 

8 MR. MELORO: Objection. 04:57:37 PM 

9 MR. NODINE: Objection, insofar as it 04:57:37 PM 

10 calls for a legal condusion. 04:57:39 PM 

11 But answer, if you - if you know. 04:57:41 PM 

12 THE WITNESS: Thafsthis? 04:57:43 PM 

13 Q. (By Mr. Timmons) That's the patent 04:57:44 PM 

14 we just went over, daims 18 and 55. 04:57:44 PM 

15 A. Many of this - most of the 04:57:48 PM 

16 sdentific input and the - or the sdentific 04:57:50 PM 

17 components and the ideas expressed in these 04:57:55 PM 

18 daims, to the best of my ability, are related 04:57:58 PM 

19 to the ideas that Dr. Kunz and I developed 04:58:02 PM 

20 together. 04:58:06 PM 

21 Q. And as the 609 patent stands today, 04:58:07 PM 

22 the only inventor is Dr. Kunz, who was an 04:58:10 PM 

23 employee of NeoRx, correct? 04:58:12 PM 

24 A. Correct 04:58:17 PM 

25 Q. The next exhibit will be Klein 04:58:36 PM 
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1 Q. Okay. If you would turn again to 04:59:50 PM 

2 column 65 of this patent And maybe we can cut 04:59:54 PM 

3 right to - if you could look at daims 1, 2, 05:00:03 PM 

4 and 8, and let me know whether or not you had 05:00:06 PM 

5 any input as to the invention of those daims. 05:00:09 PM 

6 A. 1,2, and- 05:00:38PM 

7 Q. 8. 05:00:45 PM 

8 A. 8. 05:00:46 PM 

9 In reading through 1, 2, and 8, the 05:01:04 PM 

10 approaches, the - the - the sdentific 05:01:08 PM 

11 methodologies proposed here are consistent with 05:01:14 PM 

12 the same sdentific methodologies that Dr. Kunz 05:01:20 PM 

13 and I discussed and - and, you know, agreed 05:01:24 PM 

14 upon for an effective way to - to treat 05:01:30 PM 

15 restenosis. 05:01:35 PM 

16 Q. Do you consider yourself a - an 05:01:36 PM 

17 inventor of the daims of the 928 patent? 05:01:38 PM 

18 MR. NODINE: Object, insofar as it 05:01:43 PM 

19 calls for a legal condusion. 05:01:44 PM 

20 But you may answer, if you know. 05:01:46 PM 

21 THE WITNESS: I had sdentific input 05:01:52 PM 

22 into developing these ideas. 05:01:54 PM 

23 Q. (By Mr. Timmons) Okay. As the 05:01:59 PM 

24 patent stands right now, the only inventors 05:02:00 PM 

25 named are Drs. Kunz and Klein; do you see 05:02:04 PM 



Highly Confidential 
A Legalink Company 



1933 Richard Arlington Blvd 



49 (Pages 193 to 196) 

Highly Confidential 
1-800-888-Depo 



Highly Confidential 



Foshee & Turner Court Reporters 



Highly Confidential 



1 




Page 197 




Pani^ 1 QQ 
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1 


that? 05:02:08 PM 


1 


rate? 05:05:02 PM 


j 


2 


A. Yes. 05:02:08 PM 


2 


A. No. 05:05:04 PM 




3 


Q. And if they are both NeoRx employees, 05:02:08 PM 


3 


Q. Is this the only consulting agreement 05:05:05 PM 




4 


the titles to the invention remains in NeoRx, 05:02:11 PM 


4 


that you've entered into in the recent past? 05:05:07 PM 




5 


correct? 05:02:15 PM 


5 


A. No. 05:05:12 PM 




6 


MR. NODINE: Object, insofar as it 05:02:16 PM 


6 


Q. What other consulting agreements have 05:05:13 PM 




7 


calls for a legal conclusion or interpretation 05:02:17 PM 


7 


you entered into in the last, lefs say, three 05:05:14 PM 




8 


of the contract 05:02:19 PM 


8 


years? 05:05:16 PM 




9 


But you may answer. 05:02:21 PM 


9 


A. I have a consulting agreement with 05:05:19 PM 




10 


THE WITNESS: I would assume so, yes. 05:02:23 PM 


10 


Merck. 05:05:22 PM 




11 


MR. TIMMONS: Okay. Lets mark as 05:02:28 PM 


11 


Q. Anyone else? 05:05:28 PM 




12 


Anderson Exhibit 15 a letter from Mr. Nodine. 05:02:41 PM 


12 


A. And - not within the last three 05:05:29 PM 




13 


MR. NODINE: Yes, ifs Nodine 05:02:51 PM 


13 


years. 05*05*34 PM 




14 


(pronunciation). 05:02:52 PM 


14 


Q. Okay. Is there an hourly rate by 05:05:35 PM 




15 


MR. TIMMONS: Nodine, sorry. Once 05:02:53 PM 


15 


which ycn/re paid by Merck under that consulting 05:05:36 PM 




16 


you get Larry, you forget about your last 05:02:54 PM 


16 


agreement? 05:05:42 PM 




17 


name - to Mr. Meloro dated October 8th, 2004, 05:02:57 PM 


17 


A. No. 05*05*43 PM 




18 


and an attached letter from Mr. Meloro to 05:03:01 PM 


18 


Q. Have you ever had an hourly rate 05:05:43 PM 




19 


Dr. Anderson dated April 30th, 2004, UA - I'm 05:03:04 PM 


19 


which you're paid under the consulting 05:05:45 PM 




20 


sorry, UAB 1089 to 1091. 05:03:14 PM 


20 


agreement — under a consulting agreement? 05:05:46 PM 




21 


(WHEREUPON, Anderson Exhibit 15 was marked for 05:03:26 PM 


21 


A. No. 05:05:48 PM 




22 


identifieatinn > n^-m-TJfi PM 


zz 


Q. Okay. How did you come up with $300 05:05:50 PM 




23 


Q. (By Mr. Tlmmons) Lets -lets 05:03:26 PM 


23 


per hour for the consulting services? 05:05:52 PM 




24 


start with the second letter first Take a look 05:03:29 PM 


24 


A. As I — when I just — when we 05:06:00 PM 




25 


at the letter from Mr. Meloro to yourself dated 05:03:33 PM 


25 


talked on the - when Mr. Meloro and I spoke on 05:06:06 PM 


\ 

i 




Pane 1Qfi 
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1 


April 30th, 2004. Do you recognize that 05:03:37 PM 


1 


the Dhone. I mentioned to him that most of mv os-ofi-ofi PM 




2 


letter? 05:03:43 PM 


2 


consulting was on a — on a case basis, as a 05:06:10 PM 




3 


A. Yes. 05:03:43 PM 


3 


Datholoaist where I would review alacQ oliripc n^-OA-i 1 * dm 




4 


Q. What is it? 05:03:43 PM 


4 


of — of animal tissues. 05:06:21 PM 




5 


A. Its a - a memo written by 05:03:52 PM 


5 


And I told him that I usuallv charaed 05*06-24 PM 




6 


Dr. Meloro to me. 05:03:55 PM 


6 


$1,000 a day just to do — to — basically to 05:06:27 PM 




7 


Q. Does it relate to a consulting 05:04:09 PM 


7 


start the consultina. to — to look at the O^-Ofi'l*; PM 




8 


agreement that you would have with Boston 05:04:10 PM 


8 


slides and come to an opinion. And if it was — 05:06:38 PM 




9 


Scientific? 05:04:12 PM 


9 


took longer than a day's worth of work, then I 05:06:42 PM 




10 


A. Yes. 05:04:14 PM 


10 


would — would charge additionally. 05:06:46 PM 




11 


Q. Okay. How - who approached you 05:04:15 PM 


11 


And I — I can't remember our exact 05:06:50 PM 




12 


regarding entering into a consulting agreement 05:04:21 PM 


12 


conversation, but it at — at some point, it 05:06:52 PM 




13 


with Boston Scientific? 05:04:25 PM 


13 


went from mv normal naradiam of — nf Inolrinn at- n*s*nA**s7 dm 




14 


A. Mr. Meloro called me. 05:04:28 PM 


14 


olass slides to aareeina to a 4300 ner hour fee 0.5*07*07 PM 




15 


Q. How long before April 30th, 2004 did 05:04:34 PM 


15 


Q. Okay. Is it your signature on the 05:07:08 PM 




16 


he call you? 05:04:36 PM 


16 


second Daae of that consultina aareement? 05*07*1 1 pm 




17 


A. I can't recall exactly, but it was 05:04:41 PM 


17 


A. Yes. 05*07*13 PM 
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sometime within the - a couple months, you 05:04:45 PM 


18 


Q. Okay. And its not dated, but did 05:07:14 PM 




19 


know, within - within a couple of month 05:04:48 PM 


19 


you agree - did you sign that dose to or — or 05:07:17 PM 
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period. 05:04:50 PM 


20 


about April 30th, 2004? 05:07:21 PM 




21 


Q. Okay. And the third paragraph down 05:04:51PM 


21 


A. I believe so, yes. 05:07:24 PM 




22 


says you will be paid $300 per hour for your 05:04:55 PM 


22 


Q. Before you signed this, did you - 05:07:27 PM 




23 


consulting services. Do you see that? 05:04:58 PM 


23 


without - 1 don't - again, I don't want to get 05:07:32 PM 




24 


A. Yes. 05:05:01 PM 


24 


the substance, did you consult with your 05:07:34 PM 




25 


Q. Do you have a normal consulting 05:05:01 PM 


25 


attorneys at UAB Research Foundation about 05:07:35 PM 
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Highly Confidential Highly Confidential 

A Legalink Company 1933 Richard Arlington Blvd 1-800-888-Depo 



July 16, 1991 



Mr. Peter J. Newman * 
Program Manager ( 
UAB Research Foundation 
The University of Alabama 

at Birmingham 
125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 35294-2010 

Re: Executed Option Agreement - Monoclonal Antibody Conjugates for 
Coronary Artery Angioplasty Restenosis 
i 

Dear Peter: 

Enclosed please find one fully executed and initialed duplicate 
original of the above-identif ied Agreement. Thanks for your 
cooperation in negotiating a mutually beneficial contract. 

Very truly yours, 




I5ebra K. Leith, J.D 
Patent Counsel 



Ph.D. 



Enolosure : Agreement 
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AGREEMENT 



THIS AGREEMENT is entered into as of June 1, 1991 r by and 
between NEORX CORPORATION ("NeoRx") , a Washington corporation whose 
principal place of business is located at 410 West Harrison Street, 
Seattle, Washington 98119, and THE UAB RESEARCH FOUNDATION 
("UABRF"), located at 1825 University Boulevard, Birmingham, 
Alabama 35294-2010. 

WHEREAS , NeoRx is engaged in research and development of 
monoclonal antibody-based pharmaceutical products; and 

WHEREAS, NeoRx desires to develop certain antibody-based 
products related to vascular trauma in general, and coronary artery 
angioplasty restenosis in particular; and 

WHEREAS , UABRF 'is willing to grant NeoRx exclusive rights in 
any technology developed according to the terms and conditions of 
this agreement ("the Agreement"); 

NOW, THEREFORE, in consideration of the mutual 
representations, warranties and promises herein contained, the 
-parties agree as follows: 



ARTICLE I 
DEFINITIONS 

1.1 "Technology" shall mean any present and future patent 
applications ("Patents") and confidential information, including 
know-how, trade secrets or other data ("Know-How"), related to 
vascular trauma in general, and coronary artery angioplasty 
restenosis in particular, that is owned or controlled (in the sense 
of being able to grant licenses) by UABRF and that relates 
specifically to work conducted by Dr. Peter Anderson involving the 
use of conjugates. 

1.2 "Conjugate" shall mean a molecule capable of targeting 
human coronary artery smooth muscle cells and a cytotoxic agent 
that are joined, directly or indirectly, by at least one covalent 
bond. 

1.3 "Post- Angioplasty Restenosis" shall mean proliferation of 
vascular smooth muscle cells in response to trauma associated with 
angioplasty of coronary arteries in human patients. 
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1.4 "Product ( s) " shall mean each NeoRx product containing at 
least one Conjugate* 

1.5 "Field of Use" shall mean any use. 

1.6 "NeoRx" shall mean NeoRx Corporation, any person, 
corporation, firm, partnership, or other entity in which NeoRx owns 
or controls, either directly or indirectly, at least 50% of the 
voting stock thereof, and any legal representative, successor or 
assignee of NeoRx. 

L.7 "Net Sales" shall mean the invoice amount received from 
commercial sales to independent, unrelated parties in bona fide 
arms-length transactions of the Product (s), less the following 
deductions : 

(i) Trade and/ or quantity discounts actually allowed 
and taken in such amounts as are customary in the trade; 

(i£) Sales and other excise taxes and duties paid, 
absorbed, or allowed; 

(iii) Amounts billed to cover transportation costs; 

(iv) Actual cost of transportation charges, if 
transportation charges are not separately billed; and 

(v) Amounts repaid or credited by reason of rejection, 
defects, or return, or because of retroactive price 
reductions. 

1.8 "Phase III Clinical Trials" shall mean multicenter human 
trials conducted under provisions of 21 CFR Part 312, Subpart A, 
Section 312.1(a) (2) relating to Form FD 1571, Item 1C, with respect 
to the use of Product (s) in vivo in humans. 

1.9 "Product License Application" shall mean an initial 
prdduct license application covering a Product filed with the Food 
and Drug Administration, and any amendments thereto. 



ARTICLE II 
LICENSE OPTION 

2.1- UABRF hereby grants to NeoRx, subject to the terms and 
conditions herein, an irrevocable option ("the Option") for an 
exclusive world-wide license in the Field of Use to develop 
Technology and to make, have made, use, sell, and have sold 
Product(s) for the term of this Agreement- Said license shall 
grant to NeoRx the right to grant sublicenses no greater in scope 
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than the license granted herein. Any sublicensees shall be subject 
to the provisions of this Agreement. 

2.2 The Option shall remain exercisable by NeoRx until March 
31, 1992. NeoRx shall exercise the Option by paying UABRF the 
license fee described in Section 4.1 f below. 

2.3 During the term of the Option, NeoRx shall pay for filing 
and prosecution of U.S. patent application (s) covering Joint 
Invention(s) (as defined in Section 7.2(c), below). In addition, 
NeoRx will make payments to UABRF for a collaborative study 
involving a pig model system, so long as the results of preliminary 
experiments warrant initiation and continuation of such 
collaborative study. 

2.4 If NeoRx elects not to exercise the Option, NeoRx and 
UABRF shall negotiate in good faith any expenses and 
responsibilities related to further protection and transfer of 
Joint Inventions and any portion of Technology that is jointly 
developed by the parties. 



ARTICLE III 
1 DEVELOPMENT BY NEORX 

3.1 NeoRx r at its own cost and expense, shall expend 
reasonable efforts and resources to carry out the development and 
marketing of Product (s) to the point of a Product License 
Application with the Food and Drug Administration within five years 
of the effective date of this Agreement, unless this deadline is 
extended by mutual agreement of the parties. UABRF shall not 
unreasonably withhold approval of any request by NeoRx to extend 
this period, if such request is supported by a reasonable showing 
by NeoRx of due diligence toward bringing the Product (s) to 
commercialization. "Due diligence" shall include any reasonable 
and diligent application for approval required by any government 
agency within the United States* 

* 3.2 NeoRx agrees to use UABRF for the conduct of requisite 
clinical trials of the Product (s), wherever reasonably practicable. 

3.3 After bringing Product (s) to the point of commer- 
cialization, NeoRx agrees to use reasonable efforts to keep 
Product (s) reasonably available to the public during the term of 
this Agreement. 
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ARTICLE IV 
ROYALTIES AND PAYMENTS 



4.1 The Option (described in Article II, above) granted to 
NeoRx is exercisable by notification and immediate payment to UABRF 
of a $20,000 license, fee. Thereafter, NeoRx shall make the 
following non- re fundable advance payments with respect to each 
Product : 

(i) $50,000 upon initiation of Phase III Clinical 
Trials with the first Product; and 

(ii) $50,000 upon approval by the Food and Drug 
Administration of each Product License Application, but no 
more than one such payment will be made for each Product 
License Application as defined herein. 

4.2 If a Patent covering the Technology or a portion thereof, 
a Conjugate and/or related methods issues, NeoRx shall pay a 
royalty rate of one percent (1%) on Net Sales of Products by NeoRx 
and its sublicensees for the life of the last-to-expire patent. If 
multiple issued Patents cover the Product ( s) , the total royalty 
rate on Net Sales of Products under this Agreement shall not exceed 
1%. If a Patent dote not issue, NeoRx shall pay UABRF a royalty 
rate of one percent (1%) on Net Sales of Product by NeoRx and its 
sublicensees for a period of 10 years from the date of FDA 
approval. If cumulative annual royalties paid or owing at the end 
of the current calendar year do not exceed $10,000, NeoRx shall pay 
UABRF the difference between $10,000 and cumulative annual 
royalties paid or accrued for that calendar year. Such payment 
shall be made within ninety (90) days after December 31. 

4.3 NeoRx agrees to 'submit to UABRF within ninety (90) days 
after each calendar half year ending June 30 and December 31, 
reports setting forth for the preceding six month period the amount 
of Product (s) sold by NeoRx and its sublicensees. 

4.4 NeoRx and/or its sublicensees shall pay all necessary 
expenses for domestic and foreign commercialization of Product(s) , 
and such expenses shall not be deducted from any payments due UABRF 
as provided herein. 

4.5 All royalties shall be paid to UABRF in lawful money of 
the United States. NeoRx shall be responsible for compliance with 
all currency exchange laws and regulations. 
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ARTICLE V 
REPORTS AND RECORDS 



5.1 NeoRx shall keep and shall cause its sublicensees to keep 
accurate and complete records of Product (s) made, used, sold, or 
otherwise disposed of under this Agreement appropriate to determine 
the amount of royalty fee due hereunder. Such records shall be 
retained for at least three years following a particular reporting 
period. Together with each six month royalty payment, NeoRx shall 
provide UABRF with a written report with respect to the six months 
for which royalties are paid. Such reports shall state the Net 
Sales of all of the Products which are both manufactured by and 
sold or otherwise distributed by NeoRx (and its sublicensees) , and 
shall specify in reasonable detail the manner by which the royalty 
payment for the six months period was calculated. 

5.2 NeoRx (and its sublicensees) shall keep and maintain true 
and complete books and records pertaining to its distribution and 
sale of the Product (s) in sufficient detail to enable an 
independent certified public accountant, selected by UABRF, to 
determine with accuracy whether NeoRx has fully paid all sums 
payable to UABRF pursuant to this Agreement. NeoRx (and its 
sublicensees) shall maintain its books and records for at least 
three years following the date of a particular payment. NeoRx (and 
its sublicensees) shall make such books and records, as well as 
appropriate personnel, available at reasonable times during regular 
business hours for inspection and inquiry (subject to customary 
confidentiality agreements) by UABRF ■ s designated certified public 
accountant. In addition, NeoRx (and its sublicensees) shall supply 
UABRF 1 s certified public accountant with all details and supporting 
data reasonably necessary to verify the accuracy and completeness 
of all reports and payments required by this Agreement. 



ARTICLE VI 

PROPRIETARY AND CONFIDENTIAL INFORMATION 

6.1 "Proprietary and Confidential Information" as herein 
used, means any and all information and materials concerning any 
aspect of each respective party not generally known to persons but 
those associated with that party. This shall include, but not be 
limited to, clinical data, concepts, processes and techniques, 
trade secrets, business strategies (whether or not implemented) and 
financial information. 

6.2 Proprietary and Confidential Information is disclosed in 
the strictest confidence and shall be considered confidential and 
proprietary information of the disclosing party. Any Proprietary 
and Confidential Information that is. disclosed in writing or orally 
between the parties shall be maintained as confidential for a 
period of five years from the date of this Agreement. 
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6.3 Except as authorized by the disclosing party, the 
receiving party will not duplicate, transfer or disclose nor allow 
any other person to duplicate, transfer or disclose any of the 
Proprietary and Confidential Information. The receiving party will 
safeguard all Proprietary and Confidential Information at all times 
so that it is not exposed to or used by unauthorized persons and 
will exercise at least the same degree of care used to protect its 
own confidential information. The receiving party shall not use 
Proprietary and Confidential Information without the prior written 
consent of the disclosing party. 

6.4 The restrictive obligations set forth above shall not 
apply to the disclosure or use of any information which: 1) is or 
later- becomes publicly known under circumstances involving no 
breach of this Agreement by the receiving party; 2) is already 
known to the receiving party at the time of receipt of the 
information; 3) is lawfully made available by a third party; or 4) 
is independently developed by an employee of the receiving party 
who has hot been privy to the Confidential Information provided. 

6.5 Except as explicitly set forth herein, both parties 
understand that no patent rights or licenses are granted by this 
Agreement. * The disclosure of Proprietary and Confidential 
Information hereundet shall not result in any obligation for either 
party to grant any party any rights in and to the patent rights or 
other confidential information of the other party, and that no 
other obligations of any kind are assumed by or implied against 
either party, except for those stated herein. 

6.6 UABRF agrees to submit to NeoRx for review, at least 
thirty (30) days prior to oral publication or submission for 
written publication to any third party not bound by proprietary 
information restrictions comparable to those contained herein, the 
intended oral or written . publication containing confidential 
information of NeoRx or information that is jointly developed by 
the parties. UABRF agrees that upon reasonable request of NeoRx, 
and to the extent reasonably necessary to protect NeoRx 1 s patent or 
other legal rights, UABRF will delay from publishing such results 
of tits investigation ( s) . 

\ 

ARTICLE VII 
PATENTS AND LITIGATION 

7.1 "Inventions" shall mean all discoveries, concepts and 
ideas, whether patentable or not, which arise from or are directly 
related to Proprietary and Confidential Information or property, 
including but not limited to articles, processes, methods, 
formulas, systems and techniques, as well as improvements thereof 
and know-how related thereto. 



6 



UAB01049 



7.2 Any • Invention made in the performance of this Agreement 
and that relates to Technology or Product (s) shall be subject to 
the following terms and conditions: 

(a) Where the Invention is made solely by UABRF or by 
employees and/or contractors of UABRF, title to such Invention 
shall remain in UABRF, and NeoRx and UABRF agree to negotiate 
in good faith a license agreement whereby NeoRx would be 
granted an exclusive, world-wide, irrevocable license to make, 
have made, use, sell, have sold and sublicense such Invention 
for the longer of 1) the term of any patent that may issue 
thereon, or 2) a period of ten (10) years from the date of the 
Agreement. Such license agreement shall not conflict with and 
shall be subject to laws and regulations of, and agreements 
with, the United States Government and public and private 
funding organizations, includi ng NIH guidel ines. *Tf- 
Tipgnfiat-irmg — b e twe e n NooRx and UA11KT do riot le&ult — ift — a- 
-"^■WiP ="rr«» OT1 * nt ' ■ ^BflF - will not lioon c o th e Inv e nti o n — to 
^another party on more fav o ra b le Lmim* LUdU ottered to NeoRx 

(b) Where the Invention is made solely by employees or 
contractors of NeoRx, title to such Invention shall remain in 
NeoRx ; 

(c) Where the Invention is made jointly by employees or 
contractors of NeoRx and of UABRF ("Joint invention"), title 
shall rest in both NeoRx and UABRF. 

In the case of Inventions described in Section 7(a) only, 
UABRF has the option to prepare and file world-wide patent 
applications for Inventions at its sole discretion. In the case of 
Inventions described in Section 7(b) only, NeoRx has the option to 
prepare and file world-wide patent applications for Inventions at 
its sole discretion. In the case of Joint Inventions described in 
Section 7 (c) only, NeoRx will prepare and file a United States 
patent application (s) for any Joint Invention. Preparation, 
filing, prosecution and maintenance of corresponding foreign patent 
applications will be at the sole discretion of NeoRx. UABRF shall 
codperate in expediting preparation, filing and prosecution of such 
patent applications. 

The respective costs of such patent filings will be borne by: 
UABRF wholly under Section 7(a); and NeoRx wholly under Sections 
7(b) and 7(c) . 

As used herein, the terms "inventor," "Invention," "joint 
inventors" and "joint invention" are defined to be consistent with 
those definitions established and set forth in Title 35 U.S.C. and 
case law pertaining thereto. 
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7.3 If any patent application submitted by NeoRx matures into 
an issued Patent and covers the Product (s) per se, UABRF shall 
notify NeoRx promptly in writing of any infringement of such Patent 
which becomes known to UABRF. NeoRx has no obligation to bring or 
prosecute any legal action against third parties for infringement 
of a Patent; however, NeoRx and UABRF may mutually agree to pursue 
such legal action on terms to be negotiated in good faith by NeoRx 
and UABRF. 



ARTICLE VIII 
INDEMNIFICATION 

« . 1 NeoRx agrees to indemnify UABRF and hold it harmless from 
and against suits, claims and demands whatsoever for injuries to or 
death of any person, damage to or loss of property alleged to have 
arisen out of, in connection with, or incidental to NeoRx 1 s 
performance of the terms of this Agreement. In respect of NeoRx' s 
obligation to indemnify, NeoRx shall defend suits, claims and 
demands brought against UABRF. NeoRx' s obligation to defend shall 
arise upon notification to NeoRx and/or UABRF of such claim. 

8.2 In respect of NeoRx' s obligations set forth in Section 
8.1 above, NeoRx agrees to pay, liquidate, discharge and satisfy 
any and all judgments, awards or expenses which may be rendered 
against or incurred by UABRF, including, but not limited to, all 
costs of suit, reasonable attorneys' fees and reasonable expenses 
in connection therewith, except to the extent that such judgment, 
award or expense is attributable, in whole or in part, to the 
negligence of UABRF. 



ARTICLE IX 
TERMINATION 

9.1 This Agreement and the license granted in Article II 
shall have a term commencing on the effective date, unless 
terminated sooner in accordance with the provisions of this 
Agreement. Upon termination of the Agreement, all Proprietary and 
Cor^f idential Information and materials in the possession of the 
receiving party shall be returned to the disclosing party, except 
that one copy of written information may be retained by the 
receiving party in a limited access file. If NeoRx does not file 
a Product License Application within five years of the effective 
date of the Agreement, and if this deadline is not extended by 
mutual agreement of the parties (see Section 3.1), the Agreement 
will terminate. Unless terminated sooner in accordance with the 
provisions of this Agreement, this Agreement shall remain in force 
for the longer of : (a) the last-to-expire Patent or (b) 10 years 
from the effective date of this Agreement. 
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9.2 UABRF may terminate this Agreement if NeoRx is in breach 
because of its failure to pay royalties due and owing or its 
failure to submit a royalty report as prescribed herein. In such 
case, UABRF shall provide written notice to NeoRx, and NeoRx shall 
have 30 days from receipt of the written notice to cure the breach. 
If the breach is not cured within such 30 day period, UABRF may 
give notice of termination of the agreement. In addition to 
UABRF 1 s right to terminate, both parties shall have all legal and 
equitable remedies available to enforce the terms and conditions of 
this Agreement. 



ARTICLE X 
GENERAL PROVISIONS 

10.1 The interpretation and application of the provisions of 
this Agreement shall be governed by the laws of the state of 
Washington. 

10.2 Notices required to be given under this Agreement shall 
be in writing and shall be effective only when delivered to the 
addressee by mail or by facsimile at the address stated below, or 
at such other address as either party may hereafter state by 
written notice: 

If to NeoRx: 

Jeffrey J. Miller, Ph.D., J.D. 

Vice President - Business Development and Legal Affairs 

NeoRx Corporation 

410 West Harrison Street 

Seattle, Washington 98119 

Telephone: (206) 281-7001, X518 

Facsimile: (206) 284-7112 



If to UABRF: 

Dr. Kenneth J. Roozen 
^ Executive Director - UAB Research Foundation 

125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 35294-2010 
Telephone: (205) 934-0622 
Facsimile: (205) 934-1221 

or such other address as either party may request in writing. 

10.3 This Agreement constitutes the entire understanding 
between the parties and supersedes all prior agreements . and 
understandings between- the parties with respect to the subject 
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matter hereof, or information relating thereto, and neither party 
shall be obligated by any condition, promise, or representation 
other than those expressly stated herein or as may be subsequently 
agreed to by the parties hereto in writing. 

10.4 Nothing contained in this Agreement shall be construed 
as creating any partnership or joint venture between the parties. 
Neither party shall be authorized to act as agent for the other, 
nor shall either party enter into any agreement or contract on 
behalf of the other as representative or agent. 

10.5 This Agreement shall be binding upon and inure to the 
benefit of the successors and permitted assigns of the parties. 
Neither NeoRx nor UABRF shall assign this Agreement without the 
others prior written consent, which shall not be unreasonably 
withheld. Neither party shall be deemed unreasonable if it 
withholds approval because of its good faith concern regarding 
protection of its intellectual property rights by the prospective 
assignee. 

10.6 No waiver or modification of any of the terms of this 
Agreement sh^ll be effective unless in writing and signed by both 
parties. A waiver by either party of any right under this 
Agreement shall not be deemed a waiver by that party of the same or 
any other right or any subsequent occasion * 

10.7 If any of the provisions of this Agreement are 
determined to be to any extent invalid or unenf orceable , the 
invalidity and unenforceability of that provision shall not affect 
the validity and enforceability of the remaining provisions of this 
Agreement, and the affected provision shall be construed as if it 
were written so as to be valid and enforceable to the maximum 
possible extent. 

10.8 Each party and the individuals executing this Agreement 
on that party's behalf, represents and warrants to the other party 
that it has obtained any and all necessary corporate authority to 
make and perform this Agreement. Each party further represents and 
warrants to the other that it is not precluded by the terms of any 
other agreement from making or performing this Agreement. 

10.9 Any controversy or dispute arising out of or relating to 
this Agreement shall be submitted to binding arbitration -ift- 
Se a ttle, KmJiiiujton, under the then existing Commercial Arbitration 
rules of the American Arbitration Association. Such decision may 

Vrant legal and equitable relief, including but not limited to 
injunction, and may grant any other form of relief appropriate. 
Judgment may be obtained on the arbitration award in any court 
having competent jurisdiction. 
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10.10 In the event that any arbitration or action should be 
commenced to enforce, or otherwise with respect to, any of the 
terms or conditions of this Agreement, the prevailing party shall 
be entitled to recover from the other, in addition to any and all 
other relief to which it may be entitled, all of the prevailing 
party's costs and expenses thereby incurred, including reasonable 
attorney fees relating to legal services provided in advance or 
connection with any such legal proceeding or any appeal thereof. 
The arbitrator or court shall determine which party has, under all 
the circumstances, "prevailed." 



IN WITNESS WHEREOF, the parties hereto have caused this 
Agreement to be executed individually or, where applicable, by its 
duly authorized representative. 




V 

V 
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PATENT COOPERATION TREATY 



»TfiKATXailAX. APPLICATION NO. 5 INTERNATIONAL FILING DATE: 
FCT/US92/08220 23 September 199a 



TXTLB OF INVENTION « PRIORITY DATS 

* or previously claimed: 

: MIMHTiK CSUA 2? September* 1991 



Qg ATOLlCAWf: AGENT 9 S FXXS REF* : 

■TOOOBRamW 13531/47.3 

REQUEST FOR WITHDRAWAL OF PRIORITY CLAIM 
TO THE INTERNATIONAL BUREAU: 

fS2i 1 fSt nt respectfully requests that la 
orametion with the above-identified International 
application, the olaix for priority based on U.S. patent 
application No. 07/767,254, filed 27 September 1^* 
Ta^^«JS?^Lff} a !? - 3 - Therefore, publication of the 
~£E^!£?? a i^ U ??* lon under Article 21(2) (a) should not 
OBCU * nntxi narcn, , 1994 • 



- . ^ withdrawal is to be effective only if the 

?f f^Jf««°« of the international application under 
Article 21(2) (a) is not computed froa the formar priority 



Agent for the Applicant 



Michael L. Levlne 



Dated i February 1, 1993 
STOEL RIVES BOLEY JONES £ GREY 
900 SW Fifth Avenue, suite 2300 
Portland, OR 97204*1268 
USA 

(503) 224-3380 



noa-j7s»ft,i um 004? 
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OUTSIDE COUNSEL EYES ONLY PURSUANT TO PROTECTIVE ORDER 
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HIGHLY CONFIDENTIAL 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP DELAWARE 



HIGHLY CONFIDENTIAL 



BOSTON SCIENTIFIC SCIMED, INC., and Case No. 03-283-SLR 
BOSTON SCIENTIFIC CORPORATION , 

Plaintiffs , 

vs . 

CORDIS CORPORATION and 
JOHNSON & JOHNSON, INC., 

' Defendants . 



BOSTON SCIENTIFIC SCIMED, et al . , Case No. 03-1138-SLR 

Plaintiffs , 

vs . 

CORDIS, et al., and GUIDANT, et al., 

Defendants . 



HIGHLY CONFIDENTIAL 

30(b) (6) VIDEOTAPED DEPOSITION OF ANNA LEWAK WIGHT 
Taken on behalf of the Defendant 
January 27, 2005 



VERTTEXT/SPHERION DEPOSITION SERVICES 
(212) 490-3430 



HIGHLY CONFIDENTIAL 
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1 MR. AL-SALAM: Object to the form. 

2 THE WITNESS: Yes. 

3 BY MR. MAS: 

4 Q. Okay. And the first document is the Kunz and 

5 Anderson 254 patent application? 

6 MR. JOHNSON: Same objection. 

7 BY MR. MAS: 

8 Q. Correct. 

9 A. Yes. 

10 Q. And then the second document is listed as a CIP 

11 filed as PCT. Do you see that? 

12 A. Yes. 

13 Q. And that one again lists only Kunz in the 

14 parentheses? 

15 A. Yes. 

16 Q. And you're familiar with the PCT application 

17 that was filed in 1992? 

18 A. I'm not sure which one it was, but if you show 

19 it to me. 

20 Q. Okay. And then the third asterisk refers to a 

21 USCIP of CIP filed January 28th of 1993? 

22 A. Yes. 

23 Q. And that one in parentheses has Kunz and Klein 

24 listed? 

25 A. Yes. 
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1 whether you had -- had ever reviewed this document in 

2 connection with prosecution issues relating to the Kunz 

3 patents? 

4 MR. JOHNSON: Objection, mischaracterizes her 

5 testimony. 

6 THE WITNESS: I saw a number of documents, but I 

7 don't know if this specifically was one of the documents. 

8 So I'm - I can't answer that 

9 BY MR. MAS: 

10 Q. Okay. Let me turn your attention to the last 

11 paragraph of this letter. 

12 A. I'm sorry. Yeah, yes. You bet 

13 Q. Actually, I'll refer you to the second to last 

14 paragraph. 

15 A. Uh-huh. 

16 Q. Could you please just read that to yourself. 

17 (The witness reviews the exhibit) 

18 A. Okay. 

19 Q. Okay. Do you recall being aware that the 

20 University of Alabama had these opinions with regard to 

21 Dr. Anderson and Dr. Kunz's contributions to their 

22 invention? 

23 MR. JOHNSON: Objection to form, the specific 

24 that's laid in these two paragraph or generally? Vague. 

25 THE WITNESS: At some point I became aware that 
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1 Q. And you understand that the information in the 

2 parentheses refers to the named inventors on those 

3 applications; correct? 

4 MR. AL-SALAM: Objection. Objection, lack of 

5 foundation. 

6 MR. JOHNSON: Objection to form, foundation. 

7 THE WITNESS: It doesn't say so, but I would 

8 assume so. 

9 BY MR. MAS: 

10 Q. Thank you. Let me hand you a copy of what's 

11 been previously been marked as Kunz Exhibit 14. 

12 (Whereupon, Kunz Exhibit-14 was placed before 

13 the witness.) 

14 A. Thank you. 

15 MR. JOHNSON: Thank you. 

16 BY MR. MAS: 

17 Q. And just back to Exhibit 13 for a moment That 

18 letter from Ms. Leith to Miss Hicks is dated February 

19 19th, 1993; correct? 

20 A. I'm sorry. That other one? Yes, yes. 

21 O. Okav And now mnv/inn nn trt Fvhihif id tv* wah 

22 recognize this? 

23 A. I don't remember if I specifically saw this 

24 letter. I just don't remember. 

25 Q. Okay. So sitting here today you don't know 
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1 there was - there was, I don't know what you'd call it, 

2 a - an issue as to the contributions in the early '90s as 

3 to Dr. Anderson and UAB. 

4 BY MR. MAS: 

5 Q. Okay. Do you recall being aware of the views 

6 expressed by University of Alabama in the second to last 

7 paragraph of Kunz Exhibit 14? 

8 MR. JOHNSON: Objection to form. 

9 THE WITNESS: I was aware of some of these - 

10 some of this opinion. I'm not sure on every point There 

11 are a lot of things actually mentioned in here. 

12 BY MR. MAS: 

13 Q. Okay. How did you become aware of it? 

14 A. I don't remember. Probably through, you know, 

15 through documents or perhaps files or conversations 

16 with - 1 don't remember how that came up. 

17 Q. In the last paragraph the university expresses, 

18 quote, 

19 "It is the opinion of the University of Alabama 

20 Research Foundation that Dr. Anderson should be 

21 included as an inventor on the subsequent filed 

22 patent applications, patent applications two and 

23 three as referenced above." 

24 Do you see that? 

25 A. Uh-huh, yes, I see that's what it says. 
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1 BY MR. MAS: 

2 Q. We'll get to that Let me hand you a copy of 

3 what's been previously been marked as Anderson Exhibit 9. 

4 (Whereupon, Anderson Exhibit-9 was placed before 

5 the witness.) 

6 Can you identify this exhibit? 

7 A. I don't recall this, no, specifically. 

8 Q. Do you recall ever seeing the June 23rd, 1993 

9 cover letter or the attachment which forms Anderson 

10 Exhibit 9? 

11 A. I don't remember, no. 

12 Q. Okay. 

13 A. As again, before I joined there. 

14 Q. Okay. Okay. Let me hand you then a copy of a 

15 document that we'll mark as Wight Exhibit 6, which is a 

16 one-page letter bearing Bates numbers UAB 0121. 

17 (Whereupon, a letter to Peter Anderson From Anna 

18 Lewak Wight dated September 25, 1996 was marked as 

19 Exhibit-6 for identification.) 

20 A. Yes. 

21 Q. Can you identify what Wight Exhibit 6 is? 

22 A. Ifs a letter from myself to Dr. Peter Anderson. 

23 Q. Okay. And the letter is dated September 25th, 

24 1996; correct? 

25 A. Correct 
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1 inventor to the daims in this application? 

2 MR. JOHNSON: Objection to form, compound. 

3 THE WITNESS: What was the question? Just do I 

4 recall? 

5 BY MR. MAS: 

6 Q. Yes. 

7 A. I don't recall the conversation. I don't recall 

8 speaking to him. 

9 Q. Okay. 

10 A. Yeah, 

11 Q. And the fetter reflects, however, that you did 

12 have such a discussion, and that you were sending 

13 Dr. Anderson a patent application and daims that he would 

14 be added as an inventor; correct? 

15 A. Yes. 

16 Q. Did you add Dr. Anderson as a co-inventor on 

17 this application? 

18 A. I believe we did add him to this one. 

19 Q. Okay. Do you - and why - why was he added? 

20 MR. AL-SALAM: Objection to the extent that that 

21 calls for attomey/dient communications. If you're able 

22 to answer that without revealing such communications, you 

23 may. 

24 MR. JOHNSON: And I'll just object to form. 

25 THE WITNESS: I can't speak from spedfic 
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1 Q. And thafs your signature at the bottom of Wight 

2 Exhibit 6; correct? 

3 A. Yes. 

4 Q. And you're identified as senior intellectual 

5 property counsel; correct? 

6 A. Right 

7 Q. And the subject of this matter is U.S. patent 

8 application serial number 08 slash 406921? 

9 A. Yes. 

10 Q. And the 921 application was one of the 

11 applications in the Kunz chain; correct? 

12 MR. JOHNSON: Objection, vague. 

13 THE WITNESS: I don't have the tree, but I 

14 assume so. 

15 BY MR. MAS: 

16 Q. Okay. And in this letter you state, 

17 "It was a pleasure talking to you Friday 

18 afternoon. I am sending you the patent application 

19 and claims we discussed on which you are being added 

20 as an inventor. Please let me know if you have any 

21 comments or questions." 

22 Do you see that? 

23 A. Yes. 

24 Q. Do you recall having these discussions with 

25 Dr. Anderson and telling him that he would be added as an 


1 recall, but I'm presuming ifs after I had discussions 

2 with him. I don't know if I at that point had reviewed 

3 any particular documents. 

4 BY MR. MAS: 

5 Q. He would have been - okay. Sorry. 

6 A. Go ahead. 

7 Q. Okay. Well, at this point, September 25th, 

8 1996, you had determined that he should be added as a 

9 co-inventor on the 921 application; correct? 

10 A. Thafs what this says, yes. 

11 Q. Okay. I mean, you would have done a review of 

12 the file and made that determination before sending these 

13 materials to Dr. Anderson on September 25th of 1996; 

14 correct? 

15 MR. JOHNSON: Objection to form. 

16 THE WITNESS: I would have reviewed what we had 

17 on hand and maybe speaking with him. 

18 BY MR. MAS: 

19 Q. Okay. 

20 A. That would have - 

*- v^. vvuuiu yuu nave 

22 MR. AL-SALAM: Did you finish the question - 

23 answer? . 

24 THE WITNESS: And possibly discussions with 

25 outside counsel. 
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1 
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1 A. Go ahead. Go ahead. 

2 Q. Okay. Who at the Schwegman firm? 

3 A. I'm trying to recall. I believe Warren Woessner 

4 would have been involved, and possibly Jan Embretson. 

5 Q. Would anyone else from NeoRx have been involved* 

6 A. Well, presumably Dr. Kunz may have had input, 

7 but I can't specify exactly when I talked to him or -- 

8 Q. Okay. Were there any other in house attorneys 

9 at NeoRx involved? 

10 A. I'm trying to recall. I don't think - 

11 primarily it would have been Deb Leith before me. 

12 Q. But Deb Leith was gone at the time? 

13 A. Right. But I'm saying before me. I'm not sure 

14 any of the other attorneys would have been specifically 

15 involved in the inventorship. Possibly Bob - Bob 

16 Schroff, but - 

17 Q. Now, attached to your cover letter there are a 

18 series of pages referring to various patent applications 

19 and claims. Do you see that? 

20 A. Yes. 

21 O LpP<; havp vnn him t-n 1 IAR f\T\C\QA AnA • . 

t - A Vd« L ci3 nave yuu luill to UMD UUUot. AMlu CdH VOU 

22 tell me what is reflected on this page? 

23 MR. JOHNSON: I'm sorry. What page? 

24 MR. MAS: UAB 00084. 

25 MR. JOHNSON: Thank you. 
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1 A. Uh-huh. 

2 Q. And then next to it there's some handwriting 

3 that says, "Being amended to add Peter Anderson/ Do you 

4 see that? 

> 5 MR- JOHNSON: Objection to form. 

6 THE WITNESS: Yes. 

7 BY MR. MAS: 

8 Q. Is that your handwriting? 

9 A. I can't tell. It could be my assistant, you 

10 know. 

11 Q. Okay. And there's more than just daims listed 

12 here. There's a discussion of the field of invention, the 

13 abstract of the disdosure, et cetera; correct? 

14 A. Those I believe are directly from the 

15 spedficatjon. They're not meant to be a summary of 

16 whafs currently - 

17 Q. Okay. 

18 A. - daimed. 

19 Q. And then going over to Bates number UAB 00089. 

20 A. Uh-huh. 

21 Q. There's a section in this document dealing with 

22 the 712 application; correct? 

23 A. Yes. 

24 Q. And the inventors are identified as Lawrence L. 

25 Kunz and Richard A. Klein? 
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1 THE WITNESS: You mean -- oh, the second page of 

2 this exhibit. 

3 BY MR. MAS: 

4 Q. Yes. 

5 A. Okay. I'm sorry. Go ahead. 

6 Q. What is this? 

7 A. It is a - a claim sheet or a daim - its a 

8 list of the daims in the 921 patent 

9 Q. Okay. 

10 A. Or 921, excuse me, application. 

11 Q. Did you prepare this? 

12 A. If s ifs prepared at NeoRx, yes. I mean, I 

13 don't think I did the word processing, if thaf s what you 

14 mean. 

15 Q. No, but did you prepare the substance of the 

16 information reported here? 

17 A. Probably, yes. Yes, I believe I put this 

18 together. 

19 Q. Okay. 

20 A. Or directed my assistant. 

21 Q. And this first page UAB 0084 continuing on to 

22 UAB 00088 refers to the 921 application; correct? 

23 A. Yes. 

24 Q. And on the first page UAB 00084 it lists 

25 . Lawrence Kunz as the inventor? 
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1 A. Yes. 

2 Q. And then there's some handwriting stating, 

3 "Being amended to add Peter Anderson"? 

4 A. Yes. 

5 Q. Do you see that? 

6 A. Yeah. 

7 Q. And again, you sent this collection of materials 

8 to Dr. Anderson on December 3rd of 1996? 

9 A. Uh-huh. 

10 Q. Now, how did you go about to ensure that 

11 Dr. Anderson was named in the 921 and 712 applications as 

12 a co-inventor? 

13 MR- AL-SALAM: Object to the form of the 

14 question. 

15 MR. JOHNSON: Same objection. 

16 THE WITNESS: I don't know what I did 

17 spedficalfy in this case. But my practice would have 

18 been to tell outside counsel to prepare the paperwork or 

19 to make the amendment We don't do any of the prosecution 

20 in house, because of -ifs not feasible. 

21 BY MR. MAS: 

22 Q. Okay. And do you recall directing your outside 

23 counsel to make sure that Dr. Anderson is added to the 921 

24 and 712 applications? 

25 MR. JOHNSON: Objection to form. 



19 (Pages 70 to 73) 

VERITEXT/ SPH ERION DEPOSITION SERVICES 
(212) 490-3430 



HIGHLY CONFIDENTIAL 





74 




7fi 
/o 


1 


mr ai -^At AM* Yeah that" s Qettina dose to 

I 1 in* ML JnU^ 1 • l coil/ u |uv * 3 W * U| *y ujw 


1 


Haim5 were amended And T dnn't have a srjenftr time 


2 


att-rn-nD\//r*liPnt nrh/tlPOP AC WPli I think FlTl floinn to 
aiiui I icy/ Liiici ( i \Jt ivncyc oo * ^ 1,1 ,rx ami tfwmtj n/ 


2 


And he wa^ not added And that hac — wp*vp had 


■3 
J 


inctnirt- unn nnt tn ancwpr that auestion If von answer 


3 


Hicn iccinnc with rmincpl ahniit that fin x/arimrc nrfacinnc 




ft- — if the nttPoHnn nenprallv do VOU recall 


4 


SO ** 


5 


Hicruccinn thp cnhiprt nf it T will let her answer ves or 


5 


Ci Okav When wac it dptPrmined that Dr Andprcnn 


5 


nn tn that niipctinn 

MU LU LI lot IjUCdUUlK 


5 


wra ild not hp added ac a rn-invpntnr? 


j 


RY MR MAS- 

D 1 I lr\. 1 1/vJ. 


7 


MR !OHN c *r)lM* Ohiprtinn to fnrm 

II fx * JWI imutli UUJCLUUI 1 LU IUI II I. 


8 


Q. Okay. Do you recall — 


8 


THE WITNESS' I don't have a soeciflc — 


9 


A Whirh nnp am T an^wprino? Okav 


9 


enprifir date or <:r>prifjr — it wniild hav/p — T don't havp 


10 


O Dn von rprall npnerallv di5£ti<sinn the subiect 

\j. L/U YvU I CLOU ^wllwioiijr i«jv*Vh*wji * ly tiiw juujwm 


10 


a enprifir Hmp or date 

a 9}JCUIIL> UIIIC UI Uuld 


XX 


nf arlriinn nr Anrlorcnn tn Hip Q71 and 71? annlicatinn<; at 


ii 


RY MR MA<V 


12 

XZ 


UH"> uiiic: 


12 


(~) Okau Hnuv ahot it npnprallv? 


1 "? 
JO 


A T rinnt rorall a cnprifir rnnvprcatinn renarHinn 
M. i ulhi I rcuoii a oUcljiil. L*unvci:>auuii icyaiuiiiij 


ij 


MR inHWOniM* Qamp nhiprtinn 
riiv. jwni«o\jti* oaiiic uujcvuuii. 


14 


Hue I'm iiict tptlinn unit what mv nrarHre urniilrl havp 


14 


THF WTTNFQ*?' T don't know 
i n u vvx i imcoo. i uon l i\j iuw. 


1 e 
±3 


been. 


1C 
X3 


RY MR MAC* 


1fi 
xo 


i^. L/U yuu retail iiux lunuwiiiy uiiuuyu uu wnoi yuu 


An 
XO 


K£. Woo l/i. MnucfsuTi ever toio uiaL nc Wab not going 


1/ 


5aiu you wouiu uo in i\unz cxmuiL x / : 


17 
If 


LO Dc aUUeu aS a CO~inVcnt0r CO Uic / xz Or — /lz 


XO 


rlr\. JUnli j\Jiv . UUjcCUOn, 1 1 llbCi idJ dulcriZdUUIl, 


1fi 
XO 


application' after December 3rd, 1996? 


19 




10, 


a. i uon c Know. 


20 


THF WTTNFCC. Hn T ancwpr that? Okav T rtnnt 


7n 

Zvl 


v^. iv/u uon i fuiowr 


21 


recall at this time not adding - adding him or adding 


21 


MR. AL-SALAM: Asked and answered. 


ZZ 


him. I do know that subsequentty ~~~ I learned 


77 
ZZ 


DV MD MAC. 

DY MK. MAS: 


23 


subsequently that he has been or was added to IUS and that 


23 


Q. Why don't you know? 


24 


he was not added to HCP. 


24 


MR. JOHNSON: Objection. 


25 


BY MR. MAS: 


25 


MR. AL-SALAM: Yeah, object to the form of that 




/b 
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1 


v^. jo yuu icameu suosequcnuy uidi ne was aoucu 10 


1 


question. 


z 


uie yzi appucauoD; dut noi auucu io uic / iz application, 


7 
Z 


i nc wi t iMcbo. i can L answer in at question. 


7 

J 


is that what your testimony is? 


7 


QV MD MAC* 


A 

*t 


rt. Tc5/ DcCoUSc 1 OOll L rcColl cXdLUy al u lib 


A 
*f 


Q. Well, on December 3rd — okay. On December 3rd, 


r 
3 


time. 


C 

D 


1996 you informed Dr. Anderson that he was being named as 


O 


Q. Do you recall giving a copy of Kunz Exhibit 17 


D 


a co-inventor on the 921 and 712 applications; correct? 


7 


io your uuubiuc probcuuuun (.uuioci on ur auuuL l^cccjiiuct 


7 


A Ytac 
M. TcS. 


o 
o 


Irri n f 1 QQC7 


o 
o 


Q. And at some subsequent time you made a 


Q 


m. i no exact: i uon I ICt-dll. 




aeLenTiinauon not to aoa ur. Anoerson to tne /xz 


1 n 
xu 


v^. mow, now oiu you icam uiat ur. Mnucrson was not 


xu 


application; correct? 


1 1 
xx 


auucu lu uic appiiL^duonr 


1 1 

XX 


mk.. juniMjUN. UDjecuon io rorm, 


XZ 


MR lOMNQDN* nhiortirtn M fnrm 


17 

xz 


miscn araccenzauon. 


13 


THF VA/1 I M FCC* Tn fho nrncon iKnn ttioro urac an 
i nc vvi i iyljji hi uic prudcuuuuii uicrc wdb an 


XJ 


i nc wi i imcjj. at. some point a uetenTiinaDon was 


14 


ampnrlmpnt nf thp rHaimc in Hip 717 annliratinn Hiat — - 
ai i ici iui i ici ii ui uic i.iaiiii3 in uic / xz auuiii^auui i uioL 


14 


iiiauc. xl lajuiu ikjvc dccti made oy uuioiuc counsel or 


15 


Hipcp \A/prp hacpri nn Hicrt icctnnc with m ttciHa r*ni incpl co 

Ulcsc WclC UddCU UI 1 UldL,UaolUltd VVtUI UULolUc (vUUIloC1 r 


1C 
XJ 


juuiuy* i uon l retdii uic speanc cjixurnsLances. 


16 


1 III IIUL L)UILC LUIIIIUFLdUIC 1 III HUx dUlC (IUW lai. 


XD 


nV MD MAQ* 
DT rlrv. i v l*o. 


17 


ril\. ML JnLHI 1 . LVUI1 L dl IbWa Uic ^UcSDOn IT IC 


17 
If 


Q. Okay. And you have no knowledge of ever 


18 


uuac KacaH nn slicfi iccinnc %AfiHi m itciHo mt mcol 
Woi UddCU UI I UldwUdolUlld WIUI UULalUC LUUFldCl* 


1ft 
XO 


communicating to Dr. Anderson that he would not be added 


19 


BY MR MAS* 


19 


tn tt\P 717 annlif*aHnn affor that HatarmlnaKnn uor ma^laO 

lu uic / xz aujJiiiauun aiLci UloL uclci iiiinauun Wa> iTIaQc: 


20 


Q. Okay. When did you ieam that Dr. Kunz — or 


20 


MR lOMNSON* Dhiprtion ackpH anH ancutoroH 
■'••v. junivjun. wujcx-Liuii, c»ilcu oiiu aii!>wcreu 


21 


strike that When did you Ieam that Dr. Anderson was not 


21 


three times now. 


22 


added as a co-inventor to the 712 application? 


22 


BY MR. MAS: 


23 


A. I can*t tell you specifically when. 


23 


Q. Is that your testimony? 


24 


Q. Okay. How about generally? 


24 


A. I do not recall myself specifically notifying 


25 


A. I can tell you that during the prosecution the 


25 


him. Whether someone else notified him or whether 
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assignee NeoRx Corporation; correct? 
A. Yes. 

MR. JOHNSON: Objection, lack of foundation. 
THE WITNESS: It states that. 
BY MR. MAS: 

Q. Okay. Do you know if anyone at the UAB Research 
Foundation was contacted regarding this assignment 
document? 
A. Oh, I-- 

MR. JOHNSON: Objection, lack of foundation, 
calls for speculation. 

THE WITNESS: I wouldn't know. This is 
BY MR. MAS: 
Q. Okay. 
A. Yeah. 

Q. Do you have an understanding as to how 
Dr. Anderson could sign this assignment, given that had he 
previously assigned all his rights to his invention to the 
University of Alabama Research Foundation? 

MR. AL-SALAM: Objection, vague, calls for 
speculation. 

MR. JOHNSON: Objection to form, and a lack of 
foundation. 

THE WITNESS: This - no. 
BY MR. MAS: 
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BY MR. MAS: 
Q. Go to the bottom - 
A. rm getting - Tm lost here. 
Q. Okay. You have Anderson - 
A. Tm looking at this one, yeah. 
Q. Good. Take a look at the first paragraph of the 
assignment in Anderson 10. 
A. Yes. 

Q. Do you see that document refers to the 254 
application at the very end of the first paragraph? 

MR. JOHNSON: Objection, lack of foundation. 

THEWTTNESS: Here? 

BY MR. MAS: 
Q. In Anderson Exhibit 10, yes. 
A. Yes. 

Q. Do you see that? 
A. Yes. 

Q. Now, that reference is missing in the assignment 
in the file history itself; correct? 

MR. JOHNSON: Objection, lack of foundation. 

THE WITMESS: I - this is the file history one? 

BY MR. MAS: 
Q. Yes. 

A. The GC- yes. 

Q. Okay. Do you know why that reference is not - 
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Q. Now, I want you to take a look at the last two 
pages of Anderson Exhibit 10. Actually, the last three 
pages, which are the assignment and the signatures. 

A. This file history goes from most recent to — 
most recent. 

Q. Okay. 

A. I'm sorry. Go ahead. 

Q. I want you to take a iook at the assignment, the 
three pages of the assignment that are attached to 
Anderson Exhibit 10. Do you have that? 

A. Yes. 

Q. Okay. And I want you to have that out, and also 
at the same time look at the assignment in the actual file 
history. 

A. I have ~ I have this out. 
Q. You have it in front of you. 
A. Okay. 
Q. Okay? 
A. Yeah. 

Q. Now, the assignment in the file history at GCY 
712 does not include the reference to U.S. serial number 
07 slash 767254 that was in the assignment sent to 
Dr. Anderson? 

MR. JOHNSON: Objection, form, lack of 
foundation. 
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to the 254 application is not in the assignment contained 
in the file history? 

MR. JOHNSON: Objection to form. 

THE WITNESS: No. 

BY MR. MAS: 

Q. Okay. Do you know whether Dr. Anderson was 
asked to sign a new assignment in which the reference to 
the 254 application was deleted? 

MR. JOHNSON: Objection to form. 
THE WITNESS: No, I don't know. 
BY MR. MAS: 
Q. Okay. 

A. Tm just trying to - 

Q. If you look at the signature of Dr. Anderson on 
page 3 of the assignment in the Anderson Exhibit 10 
A. Hold on. Yeah. 

Q. And if you look at the signature in the file 
history copy of the assignment, those are the same 
signatures; correct? 

MR. JOHNSON: Objection, form, lack of 
foundation, calls for expert testimony. 
BY MR. MAS: 
Q. Well, let me ask you to look at - 

MR. AL-SALAM: Did you have an answer? 
"mE WITNESS: No, I have no idea. 
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1 


BY MR. MAS: 


1 


f,- , ., , 
form. 


2 


Q. Let me ask you to look at both signatures of 


■5 


Trie WITNESS, l flon t Know, inis was -- tnis 


3 


Dr. Anderson and the dates on the assignment in the file 


5 


was — which one was this? No. 


4 


history and the assignment on Anderson Exhibit 10. 


4 


BY MR. MAS: 


5 


A. Yes. 


r 
O 


y. Okay. Can you turn to oCY /lb in the tile 


6 


Q. Would you agree those are the same signatures? 


c 
b 


history. And again, we're back in Wight Exhibit 10, 1 


7 


MR. AL-5ALAM: Same objections. 


7 


think. Wight Exhibit 11. rm sorry. Okay. 


8 


MR. JOHNSON: Objection to form, calls for 


8 


Do you nave that GCY 716? 


9 


expert testimony, lack of foundation. 


9 


A. Yes. 


10 


THE WITNESS: I can t — I can t — I can t say. 


10 


Q. Okay. And this is the page that starts the file 


11 


BY MR. MAS: 


11 


wrapper continuation application for the 451? 


12 


Q. Okay. Look at the other signatures on that 


12 


A. 796? 


13 


page. Do you see any differences - strike that 


13 


Q. Yeah, 716. 


14 


Do you see any differences in the signatures on 


14 


A. Oh, rm sorry. 


15 


page 3 of the assignment attached to Anderson 10 as 


15 


Q. I may have misspoke. I apologize. And when 


16 


compared to the signatures on file history copy at GCY 


16 


you're there, I'll just ask a new question. 


17 


714? 


17 


A. Yes. 


18 


MR. JOHNSON: Objection to form, lack of 


18 


Q. Okay. This is a request for file wrapper 


19 


foundation, and calls for expert testimony. 


19 


continuing application; correct? 


20 


THE WITNESS: They look similar. 


20 


A. Yes. 


21 


BY MR. MAS: 


21 


Q. And the patent office date stamp is May 25th, 


22 


Q. Do you know if the inventors were provided a 


22 


1995; correct? 


23 


subsequent declaration to sign that deleted reference to 


23 


A. Yes. 


24 


the 254 application? 


24 


Q. And then it indicates that the document was 


25 


MR. JOHNSON: Objection to form, lack of 


25 


filed - or strike that And then going to GCY 720, a few 
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1 


foundation. 


1 


pages further. 


2 


THE WITNESS: I — I don*t know. 


2 


A. Yes. 


3 


BY MR. MAS: 


3 


- Q. It identifies U.S. application 08 slash 450793 


4 


Q. Do you know why the 254 application was deleted 


4 


in the upper left-hand comer? 


5 


from the assignment? 


5 


A. Yes. 


6 


MR. AL-SALAM: Asked and answered. 


6 


Q. And the filing date's identified as May 25th, 


7 


THE WITNESS: I don't - 


7 


1995? 


8 


MR. JOHNSON: Objection to form. 


8 


A. Yes. 


9 


BY MR. MAS: 


9 


Q. And the first named inventor Kunz? 


10 


Q. You can put Anderson 10 away for now. Do you 


10 


A. Yes. 


11 


know if anyone in your office deleted the reference to the 


11 


Q. And then if you could turn to page GCY 769. 


12 


254 application and substituted the signatures in the new 


12 


A. I'm sorry. 769? 


13 


document? 


13 


Q. Yes. Do you have that? 


14 


MR. JOHNSON: Objection to form. 


14 


A. Yes. 


15 


THE WITNESS: I don't - I don't know. No. Not 


15 


Q. And in the lower right-hand corner there's a 


16 


to my knowledge. 


16 


date of May 29th, 1996. You see that? The stamp at the 


17 


BY MR. MAS: 


17 


bottom. 


18 


Q. If — if the assignment had been changed, would 


18 


A. Oh, 5/29/96? 


19 


you have expected the inventors to be contacted to sign a 


19 


Q. Yes. 


20 


new assignment? 


20 


A. Yeah. 


21 


A. Yes. At tomes we will amend documents if 


21 


Q. And this is a petition to correct 


22 


they're countersigned. 


22 




23 


Q. Okay. And do you know if the inventors were 


23 


A. Yes. 


24 


contacted here to sign a new assignment? 


24 


Q. - pursuant to 37 CFR 1.48; correct? 


25 


MR. JOHNSON: Objection, lack of foundation, 


25 


A. Uh-huh. 
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1 


MR. AL-SALAM: Did you answer that? 


1 


Q. April '96. 


2 


THE WITNESS: Oh, I'm sorry. Yes. 


2 


A. I'm sorry. Oh, filed. Yeah. 


3 


BY MR. MAS: 


3 


Q. Okay. And - 


4 


Q. And the petition concludes that, "Richard Klein, 


4 


A. Which case this is. 


5 


David Grainger, James Metcalfe, Peter Weissberg and Peter 


5 


Q. How was the conclusion reached? 


6 


Anderson are no longer inventors of the subject matter 


6 


MR. JOHNSON: Objection to form. 


7 


claimed in the above identified application." 


7 


THE WITNESS: I can't state on this particular 


8 


You see that? 


8 


case, because I can't recognize, unless I have the patent 


9 


A. Yes. 


9 


in front of me and I know which case this is for or a 


10 


Q. Were you involved with that determination? 


10 


designation. 


11 


A. I'm not sure which case this is, the 793. Is 


11 


But typically we would have discussed this with 


12 


there an NeoRx designation on here? Hold on. There's 


12 


outside counsel and perhaps with internally and looked at 


13 


not. I would - lefs see. I can't identify that 


13 


any documents that we had relating to this and then made 


14 


specific case, but I don't have our reference number. 


14 


the determination. 


15 


Q. Okay. 


15 


BY MR. MAS: 


16 


A. But I would have been « yeah, I would have - 


16 


Q. Did you interview the - the inventors that 


17 


I'm sorry. Go ahead. 


17 


remained and the inventors that you deleted? 


18 


MR. AL-SALAM: Did you finish your answer? 


18 


A. I'm not sure if we did. 


19 


THE WITNESS: What was the question again? It 


19 


Q. Did you communicate to the inventors that were 


20 


was ~ 


20 


going to be deleted that you had determined that they 


21 


BY MR. MAS: 


21 


should not be co-inventors any further on this 


22 


Q. Were you involved? 


22 


aDDlication? 


23 


A. To some extent I would have been involved in 


23 


MR JOHNSON* OhiprHnn tn fnrm 


24 


this, yes. 


24 


i nc wi i ntoi. Not necessarily. 


25 


Q. Okay. Let me perhaps help you. If you could 
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turn to GCY 776. 


1 


Q. Okay. Do you recall contacting Dr. Anderson or 


2 


A. Yes. 


2 


the University of Alabama to inform them that Dr. Anderson 


3 


Q. And this is the amendment that was filed in May 


3 


was being deleted? 


4 


1996; correct? 


4 


A. I don't know. But I also - I don't know. I 


5 


A. I'm looking at it Thafs -- it says, yes. 


5 


don't know which case this is. We don't use the serial 


6 


Q. And the first paragraph of the amendment 


6 


number references. 


7 


indicates that the remaining inventors shall be Lawrence 


7 


Q. In connection with these inventorship reviews, 


8 


Kunz and John M. Reno? 


8 


would you have provided documents in your internal files 


9 


A. Yes. 


9 


to outside counsel to review? 


10 


Q. And then in the third paragraph it states, 


10 


A. If we had documents, yes. 


11 


'In April 1996 the legal representatives of 


11 


Q. Then let me just have you turn to GCY 779. 


12 


NeoRx Corporation and the undersigned outside patent 


12 


A. Yes. 


13 


counsel concluded that daims directed to particular 


13 


Q. And this is another petition to correct 


14 


embodiments of the invention of which Richard Klein, 


14 


inventorship filed in this case? 


15 


David Grainger, James C. Metcalfe, Peter L Weissberg 


15 


A. Yes. 


16 


and Peter Anderson were co-inventors which were 


16 


Q. And in this petition youVe requested that John 


17 


included in the application at the time of filing had 


17 


Reno be deleted as a co-inventor? 


18 


been canceled in the amendments filed July 26th, 1995 


18 


A. Yes. 


19 


and September 21, 1995;" correct? 


19 


Q. Correct? Then if you turn to GCY 812. There's 


20 


A. Thafs what it says, yes. 


20 


a notice of allowability in the case? 


21 


O. NOW WPTP Vftll — vnil wore nna nf t+ia \anr*\ 
W.' iiwif mrci c yuu yuu Were Ullc Ol Ulc legal 


21 


A. Okay. Yes. Where's the patent? Yes. 


22 


representatives -- 


22 


Q. Okay. We're going to put this file away now, 


23 


A. At the time. 


23 


and we're going to move on to another one. 


24 


Q. - of NeoRx involved? 


24 


MR. AL-SALAM: Ed, is this a good time to break 


25 


A. In May of '95? 


25 


for lunch? 
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1 


MR. MAS: Sure. 


1 


Exhibit 11; correct? 


2 


THE VIDEOGRAPHER: The time is 12:24 p.m. Going 


2 


MR. JOHNSON: Objection to form. 


3 


off the record. 


3 


THE WITNESS: Yes. 


4 


(Lunch recess taken.) 


4 


BY MR. MAS: 


5 


THE VIDEOGRAPHER: Back on record. The time is 


5 


Q. Okay. Now, turning - and let me ask you this. 


6 


1:32 p.m. 


6 


The first word and last word on the - on the assignments 


7 


BY MR. MAS: 


7 


in Anderson Exhibit 10 and Anderson Exhibit 11 are the 


8 


Q. Ms. Wight, I'd like to follow up on a few items 


8 


same; correct? 


9 


we went over before the break. Do you have Anderson 


9 


A. The first word, could you repeat that? The 


10 


Exhibit 10 in front of you? 


10 


first word and the last word? 


11 


A. I do. 


11 


Q. Yes, the first word "whereas" and the last word 


12 


Q. Okay. And I'd also now like to hand you a copy 


12 


"daim" are the first and last words on both assignment 


13 


of Anderson Exhibit 11. Oh, let me have that one. 


13 


documents; correct? 


14 


(Whereupon, Anderson Exhibit-11 was placed 


14 


MR. AL-SALAM: You're just talking about this 


15 


before the witness.) 


15 


page? 


16 


Ms. Wight, is Anderson Exhibit 11 the assignment 


16 


BY MR. MAS: 


17 


that was recorded in the patent office in the 451 


17 


Q. Yes, page 1. 


18 


application? 


18 


A. Oh, yes. 


19 


A. Number 11, yes. 


19 


Q. And if you turn to page 2 in the assignments 


20 


Q. Okay. Now, going back to exhibit - Anderson 


20 


contained in Anderson 10 and 11, they both start with the 


21 


Exhibit 10 for a moment. The individual that sent this 


21 


word "priority; " correct? 


22 


assignment back to Dr. Anderson is Sue Untott. 


22 


A. Yes. Correct 


23 


Who was Sue Lintott in November of 1994? 


23 


Q. And now if you look at the signatures that are 


24 


A. She was a patent paralegal that had been working 


24 


on page 2 of both assignment documents, they're the same; 


25 


in the office. 


25 


correct? 
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1 


Q. Okay. She worked under your direction? 


1 


MR. JOHNSON: Objection. 


2 


A. At that time — when was this? Yes, I think Td 


2 


MR. AL-SALAM: Asked and answered. 


3 


started the week before. 


3 


MR. JOHNSON: Formation, foundation, asked and 


4 


Q. Okay. Now, turning to the assignment And why 


4 


answered. 


5 


don't you place before you the first page of the 


5 


THE WITNESS: They appear similar, yes. 


6 


assignment that is included in Anderson Exhibit 10, and 


6 


BY MR. MAS: 


7 


then the first page of the assignment that was submitted 


7 


Q. Okay. In fact, they appear exactly the same; 


8 


to the patent office, which is Anderson Exhibit 11. 


8 


correct? 


9 


Do you have those before you? 


9 


MR. JOHNSON: Objection to form, lack of 


10 


A. I do. 


1°. 


foundation, calls for expert testimony, and has been asked 


11 


Q, And again, in the assignment document In 


11 


and answered several times. 


12 


Anderson Exhibit 10 there's a reference to the priority 


12 


THE WITNESS: They look similar, yes. They look 


13 


claim to the 254 application at the bottom of the first 


13 


similar. 


14 


paragraph? 


14 


BY MR. MAS: 


15 


A. Yes. 


15 


Q. Can you point out a single difference? 


16 


Q. And that is not in the assignment that was 


16 


MR. JOHNSON: Objection to form. 


17 


submitted to the patent office; correct? 


17 


THE WITNESS: No. 


18 


MR. JOHNSON: Objection, lack of foundation. 


18 


BY MR. MAS: 


19 


THE WITNESS: Yeah. 


19 


Q. The dates are exactly the same; correct? 


20 


BY MR. MAS: 


20 


A. They are. 


21 


Q. Okay. So the clause which reads, quote, "Which 


21 


Q. Turning to page 3 of the two assignment 


22 


application in part discloses in claimed subject matter 


22 


documents, the signatures are the same; correct? 


23 


disclosed in U.S. serial number 07 slash 767254 filed 


23 


MR. JOHNSON: Objection to form, lack of 


24 


September 27, 1991 and now abandoned," mats deleted from 


24 


foundation. 


25 


the assignment which forms the first page of Anderson 


25 


THE WITNESS: They appear the same. 
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1 BY MR. MAS: 

2 Q. Okay. The dates are the same; correct? 

3 MR. JOHNSON: Same objection. 

4 THE WITNESS: Yes. 

5 BY MR. MAS: 

6 Q. Do you know who put this document together at 

7 your office? 

8 A. No, I do not 

9 Q. Okay. Do you know whether the first page was 

10 simply redacted and the same signatures attached to the 

11 first page of the assignment? 

12 MR. JOHNSON: Objection, lack of foundation. 

13 THE WITNESS: I don't know. 

14 BY MR. MAS: 

15 Q. Okay. 

16 A. I don't know. 

17 Q. Would that have been proper conduct to replace 

18 the first page of the assignment and attach the signatures 

19 that had been previously made to the prior document? 

20 MR. JOHNSON: Objection to form, argumentative. 

21 MR. AL-SALAM: Vague. 

22 MR. JOHNSON: Vague as to proper conduct 

23 THE WITNESS: You mean to substitute in a page? 

24 BY MR. MAS: 

25 Q. Yes. 
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1 prior — prior document? 

2 MR. JOHNSON: Objection to form. 

3 THE WITNESS: I don't think so, not without the 

4 inventors agreeing. 

5 BY MR. MAS: 

6 Q. Okay. 

7 A. I don't — yes. 

8 Q. And again, sitting here you have no knowledge 

9 that the inventors were ever contacted and advised that a 

10 new first page to this assignment redacting a priority 

11 reference to the 254 application had been made to the 

12 assignment; correct? 

13 MR. JOHNSON: Objection, lack of foundation, and 

14 mischaracterization. 

15 MR. AL-SALAM: Asked and answered as well. 

16 THE WITNESS: No, I i iave no knowledge. 

17 BY MR. MAS: 

18 Q. Okay. You can put those documents on the side 

19 for the moment. And we're going to mark a new exhibit, 

20 Wight Exhibit 12. 

21 (Whereupon, a file history for 08/389,712 was 

22 marked as Exhibit-12 for identification.) 

23 And I'll represent that this is the file history 

24 for the 712 application or more formally U.S. serial 

25 number 08389712. And it has Bates numbers GCY 2651 
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1 A. Not without the permission of the inventors I 

2 don't think, yes. 

3 Q. Okay. And to your knowledge - let me ask this 

4 again. Do you have any knowledge that the inventors were 

5 contacted and advised that you were - that NeoRx was 

6 substituting a new first page to the assignment and 

7 attaching their signatures to the assignment and 

8 submitting it to the patent office? 

9 MR. JOHNSON: Objection to form, assumes facts 

10 not in evidence. 

11 THE WITNESS: I have no knowledge either way. 

12 BY MR. MAS: 

13 Q. Okay. Do you have knowledge that Dr. Anderson 

14 was never notified that his signature was being used and 

15 attached to a new first page assignment? 

16 MR. JOHNSON: Objection to form, calls for 

17 speculation of what Dr. Anderson knew. 

18 MR. AL-SALAM: Yeah, assumes facts not in 

19 evidence. 

20 THE WITNESS: I don't know what Dr. Anderson 

21 knew. 

22 BY MR. MAS: 

23 Q. Would it have been proper conduct before the 

24 U.S. Patent Office to substitute a new first page to this 

25 assignment and attach signatures that were done for a 
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1 through 3167. Did I misread the number? 

2 MR. JOHNSON: I think you meant 70. 

3 BY MR. MAS: 

4 Q. Okay. And I'd like to have you turn to page GCY 

5 2652. 

6 A. Yes. 

7 Q. And do you see that this is a copy of the file 

8 history for the 712 application? 

9 A. Yes. 

10 Q. And the filing date's identified as February 

11 15th, 1995; correct? 

12 A. Yes. 

13 Q. And the application is a CLP of the 669 

14 application; correct? 

15 A. Yes. 

16 Q. Okay. And then there's other patent 

17 applications that are referenced there. Let me have you 

18 turn to page GCY 2857. You have that? Are you there? 

19 A. rm sorry. Yes. 

20 Q. Okay. The inventors on the 712 application at 
zi LTiis ume are laenuriea as Mr — Dr. Kunz and Mr. Klein? 

22 A. Yes. 

23 Q. And now if you could turn to GCY 2929. 

24 MR. JOHNSON: Did you say 2929? 

25 MR. MAS: Yes. 
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1 


MR. JOHNSON: Thank you. 


1 


A. Yes. 


2 


THE WITNESS: Yes. 


2 


Q. And again, this document was signed by you on 


3 


BY MR. MAS: 


3 


behalf of NeoRx? 


4 


Q. And this is part of an office action; correct? 


4 


A. Yes. 


5 


A, Yes. 


5 


Q. On April 23rd, 1997; correct? 


6 


Q. Do you see item 4 at the bottom of 2929 where 


6 


A. Yes. 


7 


the examiner has raised a rejection based on obviousness 


7 


Q. And in this document you state in the second 


8 


type double-patenting? 


8 


paragraph that you "have reviewed the documents in the 


9 


A. Yes. 


9 


chain of tide of the patent application identified above, 


10 


Q. And the rejection is over the daims of 


10 


and to the best of my knowledge and belief title is in the 


11 


co-pending application 08450793? 


11 


assignee identified above;" correct? 


12 


A. Yes. 


12 


A. Yes. 


13 


Q. Okay. Whafs a double-patenting rejection? 


13 


Q. And the assignee identified above is NeoRx 


14 


MR. AL-SALAM: Object to the extent it calls for 


14 


Corporation? 


15 


legal — for expert testimony or legal conclusion. 


15 


A. Yes. 


16 


MR. JOHNSON: Same objection. 


16 


O Okav Now if vou turn hark tn f^TY 7Q6fi 


17 


THE WITNESS: It's patenting the same thing 


17 


A. Yes. 


18 


twice, essentially. 


18 


Ci Anrl rhic ic Hip nPtiHnn that uupnt* alnnn with 


19 


BY MR. MAS: 


19 


rhpcp nthpr nanprc tn cnrrpft Hip invpntnrchin mirciiant t"o 

U ICdC UUICI papci9 LU WJI 1 CU UIC II IVCI1LUT M lip pUIoUalll. LU 


20 


Q. Could you turn to page GCY 2959? 


20 


37 CFR 1 48 A* correct"? 


21 


A. Excuse me. Yes. 


21 


MR. JOHNSON: Objection to form. 


22 


O Anrt rtn vm i qpp at thp hnttnm nf 9Q*iQ in ttiic 


22 


THF VA/rTNPQQ* Ypc 

1 ML I Co. 


23 


response it states, quote, 


23 


BY MR. MAS: 


24 


"This amendment is accompanied by a petition 


24 


Q. And it's dated April 15th, 1997; correct? 


25 


pursuant to 37 CFR 1.48 to correct the inventorship 


25 


A. Yes. 








1 9^ 


1 


of the above-identified application from the joint 


1 


O Olcav And at Hip hnttnm nf CZCY ?Qfifi thic 

V^. VMiy. nllU OL UIC UULIUIII Ul OV_ 1 £700 Ulli 


2 


inventorship of Lawrence Kunz and Richard Klein to 




uucurncriL btoico tnat, in cony lyyo tne complete recora 


3 


Hip inint tnvpntnr^hin of 1 awrpnrp Kun7 anrt lohn 




or tne parent appncaoon or trie auove-iuenuneo 


4 


Reno." 


4 


annlifatfnn u/ac rpuiou/pri Kw cpninr intellectual nmnorh/ 
appiiuouun wad icvicwcu uy a»eruur intellectual property 


5 


Do you see that? 


j 




6 


A. I do. 


5 


Ynn cpp mat? 


7 


O And thi5 ampndmpnt wac ^ianpri nn Mav Jlrei 1QQ7* 


7 


A l IK-hi ih 

m. un-nun. 


8 


correct? 


Q 
O 


v^. mi iu yuu were senior ~* 


9 


A. Yes. 


g 


A. Yes. 


10 


Q. Now, if you could turn to GCY 2968. Okay. And 


10 


O — intpllprti ial nrnnprtv rouncpl at NpoPv at 


11 


you see that this is a consent of assignee to correct 


11 


that time; correct? 


12 


inventorship in the 712 application? 


12 


A. Yes. 


13 


A. Yes. 


13 


O Anrl immpHiatplx/ it ctatpc 

V^> ni IU 11 1 II 1 IGUIQLCiy 11 OLO LwO, 


14 


Q. And this document was signed by you on April 


14 


"TmmpHiatpk/ CI ihcpni iPnt tn the rov/iouu t"hta eoninr 

iiiiiiicuiai.ciy ouuaci^uci il uj uie review ulc Senior 


15 


23rd, 1997? 


15 


intplipf+lial nrnnprtv miincpl nf NanDv rnmnrafinn 
ii iLciicuLuai uiuueiLy iajuioci ut iieui\A v^uruurauun 


16 


A. Yes. 


16 


ana ouisiae patent counsel conuueteo a legal ano 


17 


Q. Okay. And in this document on behalf of NeoRx 


17 


factual anaK/cjc tn rlptprminp whpmpr H^o namoH 
lotuioi oi ioi yoid wj uclci ii ill ic wiicuiCl UIC llalllCU 


18 


you state that, "NeoRx consents to the change of 


18 


inventors were the actual inventors of the subject 


19 


inventorship in the above-identified application from the 


19 


matter claimed in the above-identified application;* 1 


20 


joint inventorship of Lawrence Kunz and Richard Klein to 


20 


correct? 


21 


the joint inventorship of Lawrence Kunz and John M. Reno;" 


21 


A. Yes, thafs what it says. 


22 


correct? 


22 


Q. So as you're stating here to the patent office, 


23 


A. Yes. 


23 


you had reviewed the complete record of the parent 


24 


Q. And then if you turn to the next page GCY 2969, 


24 


application to the 712 application; correct? 


25 


you see a certificate under 37 CFR 3.73B? 


25 


A. Yes. Thafs what it says, yes. 
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1 Q. And this states that this analysis was done in 

2 early 1996; correct? 

3 A. Yes. 

4 Q. And then going on to the next page GCY 2967 it 

5 states, quote, 

6 "In April 1996 the senior intellectual property 

7 counsel of NeoRx Corporation and outside patent 

8 counsel concluded that claims directed to a 

9 particular embodiment of the invention of which 

10 Richard A. Klein was a co-inventor were never 

11 presented in the above-identified application; " 

12 correct? 

13 A. Uh-huh, yes. 

14 Q. Now, in December of 1996 you had told 

15 Dr. Anderson that he was being added as a co-inventor to 

16 the 712 application; correct? 

17 MR. JOHNSON: Objection to form. 

18 BY MR. MAS: 

19 Q. And that was in the letter Kunz 17, which was 

20 marked earlier. 

21 A. Okay. Can you repeat the question? 

22 Q. Ms. Wight, isn't it true that in December of 

23 1996 you informed Dr. Anderson that he was being added as 

24 a co-inventor to the 712 application? 

25 A. In December of '96 you said? 


128 

1 Q. Now, this document was filed approximately a 

2 year later in April of 1997; correct? 

3 A. Yeah. 

4 Q. Now, in the petition NeoRx never told the patent 

5 office that it later determined in December 1996 that 

6 Dr. Anderson should be added as a co-inventor to the 712 

7 application; correct? 

8 MR. JOHNSON: Objection to form.. 

9 THE WITNESS: No. 

10 BY MR. MAS: 

11 Q. Okay. NeoRx makes no mention of the analysis 

12 that you conducted in December of 1996 or the information 

13 that you provided to Dr. Anderson at that time stating 

14 that he was going to be added as a co-inventor; correct? 

15 MR. JOHNSON: Objection to form, 

16 mischaracterization. 

17 THE WITNESS: Correct. 

18 BY MR. MAS: 

19 Q. Okay. Now, if Dr. Anderson had been added to 

20 the 712 application as you said you would do in December 

21 of 1996, then UAB would have had rights to this 

22 application; correct? 

23 MR. JOHNSON: Objection, hypothetical, calls 

24 for- 

25 MR. Al-SALAM: Lack of foundation. 
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1 Q. Yes. 

2 A. I'm trying to recall the letter. I think it was 

3 December of '96. 

4 Q. Okay. And now a few months later in April of 

5 1997 NeoRx petitioned the patent office to correct the 

6 inventorship of the 712 application; correct? 

7 A. Yes. 

8 Q. And in the petition that was submitted to the 

9 patent office, NeoRx did not, in fact, add Dr. Anderson as 

10 a co-inventor to the 712 application; correct? 

11 A. Correct. 

12 Q. Did you ever tell Dr. Anderson that a petition 

13 for correction was filed in the 712 case, but that he was 

14 left off? 

15 A. I don't recall. 

16 Q. Okay. Now, in the petition that was filed in 

17 April of 1997 NeoRx refers to an analysis that you 

18 performed in early 1996; correct? 

19 A. Yes. 

20 Q. And according to the petition, your conclusion 
was tnai ur . Kunz and Dr. Reno should be the inventors on 

22 the 712; correct? 

23 A. Yes. 

24 Q. And that Dr. Klein should be removed; right? 

25 A. Yes. 


129 

1 THE WITNESS: Yes. 

2 BY MR. MAS: 

3 Q. Because Dr. Anderson had assigned all of his 

4 rights in his invention to the University of Alabama 

5 Research Foundation by that point; correct? 

6 MR. JOHNSON: Objection, calls for a legal 

7 conclusion, and mischaracterization of the documents. 

8 THE WITNESS: Yes. 

9 BY MR. MAS: 

10 Q. And by not adding Dr. Anderson to this 

11 application in -- strike that 

12 And by not adding Dr. Anderson as an inventor in 

13 the 712 application, NeoRx would be the only assignee; 

14 correct? 

15 MR. JOHNSON: Objection, form. 

16 THE WITNESS: Yesi 

17 MR. MAS: 

18 Q. Now, do you know why NeoRx never informed the 

19 patent office of its inventorship review that it had 

20 performed in the December 1996 time frame? 

21 - MR. JOHNSON: Objection, lack of foundation, 

22 mischaracterization. 

23 THE WITNESS: No. 

24 BY MR. MAS: 

25 Q. Okay. Do you know why it only informed the 
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1 


patent office of the inventorship review that it had 


1 


co-inventor? 


2 


performed in early 1996, that is Apnl of 1996? 


2 


MR. AL-SALAM: Same objections. 


3 


A. Yes. 


3 


MR. JOHNSON: Same objections. 


4 


Q. And why was that? 


4 


THE WITNESS: Whatever information I had at the 


5 


A. I don't recall specifically, but the 


5 


time when I communicated with Dr. Anderson would have led 


6 


inventorship change was apparently to the - these 


6 


me to believe that he was an inventor at that time. And 


7 


inventors here that are listed. 


7 


that would have been an honest statement of my 


8 


Q. And that was the analysis you conducted in April 


8 


understanding at that time. 


9 


of 1996; correct? 


9 


BY MR. MAS: 


10 


A. Let me look. Yes. And with the further 


10 


Q. Okay. You never told the patent office of that 


11 


amendment. 


11 


inventorship determination that you made in December of 


12 


Q. Okay. And by 19 - by December of 1996 your 


12 


1996; correct? 


13 


conclusions with regard to inventorship had changed from 


13 


MR. JOHNSON: Objection, form. 


14 


that you had concluded in April of 1996? 


14 


MR. AL-SALAM: Object to the form, asked and 


15 


MR. JOHNSON: Objection to form, compound, 


15 


answered. 


16 


vague. 


16 


THE WITNESS: I would - 1 did not inform the 


17 


THE WITNESS: Could you restate that? 


17 


patent office, no. But the inventorship determination may 


18 


BY MR. MAS: 


18 


have changed or additional documentation may have come to 


19 


Q. Yes. By December of 1996 your conclusions with 


19 


light There may have been additional conversations. I 


20 


regard to inventorship had changed from your prior 


20 


cant remember this far back as to what happened exactly 


21 


conclusions in April of 1996; right? 


21 


at that time. 


22 


MR. JOHNSON: Objection to form. 


22 


BY MR. MAS: 


23 


THE WITNESS: Yes, according to -- 


23 


Q. Well, bu^in fact, you refer all the way back to 


24 


BY MR. MAS: 


24 


a inventorship analysis that you performed over a year 


25 


Q. Yes, in fact - 


25 


before the April filing in 1997? 
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1 


MR. AL-SALAM: Did you finish your answer? 


1 


MR. JOHNSON: What was the question? 


2 


THE WITNESS: Yes, but I'm not - I don't recall 


2 


THE WITNESS: This was eight years ago. 


3 


which claims were in the case at that time. 


3 


BY MR. MAS: 


4 


BY MR. MAS: 


4 


Q. Right. But what I'm saying is in your 


5 


Q. Okay. In fact, as of December of 1996 you 


5 


submission to the patent office in April of 1997 you refer 


6 


concluded that Dr. Anderson should be a named co-inventor 


6 


to a inventorship analysis that you performed a year 


7 


on the 712 application? 


7 


earlier in April 1996? 


8 


MR. JOHNSON: Objection to form. 


8 


A. Yes. 


9 


BY MR. 'MAS: 


9 


Q. And you make no mention at all of the changed 


10 


Q. Right? 


10 


analysis that you had in December of 1996? 


11 


MR. JOHNSON: Objection to form. 


11 


MR. JOHNSON: Objection to form, 


12 


THE WITNESS: I'm trying to make sure. Yes. 


12 


mischaracterizabon. 


13 


BY MR. MAS: 


13 


THE WITNESS: If there was a change in 


14 


Q. Okay. Now, when you told Dr. Anderson in 


14 


determination, it would not have been - we would not have 


15 


December of 1996 that he should be a co-inventor on the 


15 


informed the patent office we made a determination and we 


16 


712 application, were you being honest with Dr. Anderson? 


16 


changed it or we changed it You wouldn't inform the 


17 


MR. AL-SALAM: Objection to the form of the 


17 


patent office unless it was relevant to an inventorship 


18 


question. 


18 


change. 


19 


THE WITNESS: I object to that. 


19 


BY MR. MAS: 


20 


MR. JOHNSON: Form, argumentative. 


20 


Q. But - 


21 


MR. AL-SALAM: Yeah, it assumes - misstates the 


21 


A. But I dont recall particular circumstances. So 


22 


tf^timnnv wpII 
iwouiiiuity uo vvcii* 




you re aswng me ro speculate on sornetning i oon t recall 


23 


BY MR. MAS: 


23 


from eight years ago. 


24 


Q. Were you being honest with Dr. Anderson when you 


24 


Q. Okay. Now, there's no mention in your 


25 


told him in December of 1996 that he should be a 


25 


submission to the patent office about some additional 
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1 inventorship analysis that was performed after December of 

2 1996; correct? 

3 MR. JOHNSON: Objection to form, asked and 

4 answered several times. 

5 THE WITNESS: About - say that again. 

6 BY MR. MAS: 

7 Q. Yes. Well, we know that you believe that 

8 Dr. Anderson should be a co-inventor of this application 

9 as of December 3rd, 1996; correct? 

10 A. Yes. 

11 Q. Okay. Now, in your submission to the patent 

12 office you don't tell them about any further analysis that 

13 was performed between December of 1996 and April of 1997; 

14 correct? 

15 MR. JOHNSON: Objection, mischaracterization 

16 that it's her petition. 

17 THE WITNESS: Actually, we do. It says in 

18 February of 1997. 

19 BY MR. MAS: 

20 Q. Right And these daims with regard to taxol, 

21 that had nothing to do with Dr. Anderson; correct? 

22 A. Correct. 

23 Q. Okay. In fact, this reference here is to the 

24 issue of whether John Reno was a co-inventor; correct? 

25 A. Yes. 
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1 several times before lunch. 

2 THE WITNESS: I can answer as to why 

3 Dr. Anderson was not on the daims of the issued patent. 

4 I can't tell you exactly when the amendments occurred or 

5 when the final daims issued. 

6 BY MR. MAS: 

7 Q. Okay. Well, I'm asking you right now with 

8 regard to the period of time just months after you told 

9 Dr. Anderson that he would be added as a co-inventor, do 

10 you know why he was not added as a co-inventor? 

11 MR. JOHNSON: Objection to the form, asked and 

12 answered. 

13 THE WITNESS: I do not know why at this time he 

14 was not added. 

15 BY MR. MAS: 

16 Q. Okay. Didn't NeoRx want to keep Dr. Anderson 

17 off these patents so that NeoRx would have the entire 

18 right, title and interest to these patents? 

19 MR. JOHNSON: Objection - 

20 THE WITNESS: No. 

21 MR. JOHNSON: - to form, argumentative. 

22 BY MR. MAS: 

23 Q. Didn't NeoRx want to keep Dr. Anderson off these 

24 patents because it was seeking to license or assign these 

25 patents to another party? 
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1 Q. Okay. Tm talking about Dr. Anderson. Do you 

2 mention anything about an analysis done between December 

3 of 1996 and the date this petition was filed where it was 

4 determined that Dr. Anderson should not ^e an inventor? 

5 MR. JOHNSON: Objection to form. 

6 THE WITNESS: If I understand correctly, you're 

7 asking if there was mention in this petition about the 

8 inventorship determination or re-determination about 

9 Dr. Anderson. 

10 BY MR. MAS: 

11 Q. Where is that? Where is there - 

12 A. I'm just saying that's what you're - is that 

13 what you're asking me? 

14 Q. Yes, yes. 

15 A. No, that would not be in here. 

16 Q. Okay. You mention that you may have seen 

17 additional documents that changed your opinion. Is there 

18 any reference to that in this document? 

19 A. There would not be a reference to that in this 

20 document It wouldn't be appropriate, as far as I can 

21 tell. 

22 Q. Do you know why Dr. Anderson was left off after 

23 you had told him in December, just four months earlier, 

24 that he would be added as a co-inventor? 

25 MR. JOHNSON: Objection, asked and answered 


137 

1 A. No. 

2 Q. Okay. Now, you never did add Dr. Anderson to 

3 the 712 application? 

4 A. No. 

5 Q. Okay. Did- you ever tell Dr. Anderson why 

6 throughout the entire prosecution following December 1996 

7 that he was never added to the 712 application? 

8 MR. JOHNSON: Objection. You've asked that 

9 question three or four times already. 

10 THE WITNESS: I don't recall whether we told him 

11 or not, but I don't have any recollection of it 

12 BY MR. MAS: 

13 Q. Okay. Why why didn't NeoRx not follow 

14 through on what they had told Dr. Anderson? 

15 MR. AL-SALAM: That's been asked a number of 

16 times. You're wasting a lot of time. 

17 MR. JOHNSON: Objection to form, asked and 

18 answered. 

19 THE WITNESS: I dont know. We dont always 

20 notify every inventor of inventorship changes. 

21 BY MR. MAS: 

22 Q. No. My question was, why didn't you add 

23 Dr. Anderson? 

24 MR. AL-SALAM: That one's been asked a million 

25 times. 
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1 


MR. JOHNSON: Objection to torm, asKed and 


1 


1996 that Dr. Anderson should be named as a co-inventor; 


2 


answered. 


2 


correct? 


3 


THE WITNESS: Because I'm not dear as to 


3 


MR. JOHNSON: Objection to form, 


4 


timing, I can tell you that I know that the claims were 


4 


mischaracterization of the former testimony. 


5 


amended at one point in the issued daims based on 


5 


THE WITNESS: I actually don t know if those 


6 


information we had and discussions with outside counsel, 


6 


were the same documents. 


7 


Dr. Anderson would not be named on this 712 application or 


/ 


DV MD MAC. 

DT MR. MAb: 


8 


patent, excuse me. 


o 
o 


Q. Okay. Well, you certainly had reviewed those 


9 


r>\y KAIt MAT. 

BY MR. MAS: 


ft 


documents at some point, because in April of 1996 you had 


10 


Q. Now, the 712 application resulted in the 009 


10 


reviewed the quote, "complete record of the application;" 


11 


patent; correct? 


11 


right? 


12 


A. Yes. 


12 


MR. JOHNSON: Objection, vague. 


13 


Q. Okay. 


13 


THE WTTNESS: The complete record meaning the 


14 


A. I don't have it in front of me. 


14 


file history? I mean, you're saying - yes. 


15 


Q. How did you reach or arrive at your 


15 


BY MR. MAS: 


16 


determination that Dr. Anderson should not be a 


16 


Q. I dont know what - did you review these 


17 


co-inventor on this patent? 


17 


invention disdosures and letters from Dr. Anc*-rson and 


18 


MR. JOHNSON: Objection to form, asked and 


18 


Dr. Kunz before December 3rd of 1996? 


19 


answered. 


19 


A. I reviewed whatever I had in our possession at 


20 


THE WITNESS: Based on discussions with outside 


20 


the time. I don't know if everything was in our 


21 


counsel and a review of documents that we had in our 


21 


possession at that time or later. The documents are not 


22 


possession, we made the determination that Dr. Anderson 


22 


always all in one place. 


23 


was not an inventor on the 009 patent. 


23 


There may be things in, for example, with Dr. 


24 


BY MR. MAS: 


24 


Schroff or with Dr. Kunz or other files. So there's no 


25 


Q. What documents did you review? 


25 


way for me to know if we had everything at one time. And 
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1 


A. We reviewed invention disdosures, the — there 


1 


things do come sometimes not all at the same time. 


2 


was a — a document as between Dr. Anderson and Dr. Kunz 


2 


Q. Do you recall having reviewed anything new in 


3 


as to early contributions, and at some - those are the 


3 


this later analysis? 


4 


primary documents. 


4 


A. I dont recall in this spedfic time frame, but 


5 


Q. Okay. Did you talk to Dr. Kunz? 


5 


I do recall receiving documents over the prosecution that 


6 


A. On a number of occasions. 


6 


may have been related to this. Everything did not come in 


7 


Q. About this issue? 


7 


one package at the beginning of these prosecutions. These 


8 


A. About the 009 patent daims and inventorship on 


8 


are very long and complex cases. 


9 


them? 


9 


Q. Now, what was it about the final daims that 


10 


Q. Yes. 


10 


differed from the daims pending in December of 1996 that 


11 


MR. AL-SALAM: Ifs a yes or no question. Be 


11 


caused you to exdude Dr. Anderson as an inventor on this 


12 


careful not to disdose attorney/dient communications. 


12 


application? 


13 


THE WITNESS: Did I speak to Larry Kunz; is that 


13 


A. May I see the daims? 


14 


what you asked me? 


14 


Q. Yeah. 


15 


BY MR. MAS: 


15 


A. Are they in 


16 


Q. Yes. 


16 


Q. You - 


17 


A. Yes. 


17 


A. I'm sorry. 


18 


Q. Okay. What did you discuss with Dr. Kunz? 


18 


MR. AL-SALAM: Can you point her to the daims. 


19 


MR. AL-SALAM: Instruct you not to answer. 


19 


BY MR. MAS: 


20 


BY MR. MAS: 


20 


Q. The 009 patent is Klein Exhibit 7, which I gave 


21 


Q. Did you speak with Dr. Anderson about this 


21 


you earlier. 


22 


issue? 


22 


A. 009? 


23 


A. I don't recall speaking with Dr. Anderson. 


23 


Q. Yes. 


24 


Q. Now, these were the same documents that you 


24 


A. This patent ~ 


25 


reviewed when you made the determination in December of 


25 


MR. AL-SALAM: I'm sorry. 
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1 MR. JOHNSON: Can we read back the question or 

2 is there -- 

3 BY MR. MAS: 

4 Q. Yes. I want you to have before you the 009 

5 patent. Do you have that? 

6 A. I do. 

7 Q. And you have those claims of that patent; 

8 correct? 

9 A. Yes. 

10 Q. And then I'd like you to take a look at the 

11 claims that were existing in December of 1996, Kunz 

12 Exhibit 17. 

13 A. Do I have Kunz Exhibit 17 in here? 

14 Q. Yes, you do. 

15 A. The daims in the 009 patent are directed to 

16 a — the concept of Biostenting, which is the contraction 

17 or migration. 

18 Q. Is that all that they're directed to? 

19 MR. JOHNSON: Objection, calls for a legal 

20 conclusion. 

21 MR. AL-SALAM: Also vague. 

22 THE WITNESS: They all include the Biostenting. 

23 We called it Biostenting » contraction or migration 

24 Biostenting concept I'm looking at the independent 

25 claims. Excuse me. 


144 

1 Biostenting in our - what we would -- what we would 

2 consider Biostenting. 

3 BY MR. MAS: 

4 Q. Okay. And what would you consider Biostenting? 

5 A. It's the -- 

6 MR. JOHNSON: Objection to form. 

7 THE WITNESS: Okay. Its the contraction or 

8 migration concept where an artery is - remains in the 

9 open position or stented open. 

10 BY MR. MAS: 

11 Q. And is that as a result of the therapeutic 

12 agent? 

13 A. Yes. 

14 Q. And is it your belief that Dr. Anderson had no 

15 contribution whatsoever to the Biostenting aspect? 

16 MR. JOHNSON: Objection to form. 

17 THE WITNESS: My understanding is it was 

18 Dr. Kunz's sole - well, I can't remember any of the 

19 other. But I — it is a NeoRx invention. Its Dr. Kunz's 

20 observation and invention. 

21 . BY MR. MAS: 

22 Q. Okay. My question was, is it your belief that 

23 Dr. Anderson had no inventive contribution to the 

24 Biostenting? 

25 A. Yes. 


143 

1 BY MR. MAS: 

2 Q. So all of the independent claims in the 009 

3 patent require Biostenting? 

4 MR. JOHNSON: Objection, vague. 

5 BY MR. MAS: 

6 Q. Correct? 

7 MR. JOHNSON: Objection, vague, calls for a 

8 legal conclusion. 

9 THE WITNESS: Oh, I'm sorry. There is a 

10 claim - which one is that. With the exception of - 

11 well, I don't know if thafs - let me look. Claim 14 is 

12 a cytocidal two-step process. The others are all 

13 Biostenting. 

14 BY MR. MAS: 

15 Q. Okay. 

16 A. To the extent I can look at these this quickly. 

17 Q. Okay. So you believe that all of the 

18 independent claims, but for daim 14, require Biostenting; 

19 correct? 

20 MR. JOHNSON: Objection to form, calls for a 

21 leoal condusion reaardina Hip Maim forme 

22 THE WITNESS: Can I answer that? 

23 MR. AL-SALAM: Yes, you may. 

24 MR. JOHNSON: If you can. 

25 THE WITNESS: The daims are directed to 


145 

1 Q. Do you understand that Dr. Anderson believes he 

2 is a co-inventor on the 009 patent? 

3 MR. JOHNSON: Objection, form. 

4 THE WITNESS: I would -- yes. 

5 BY MR. MAS: 

6 Q. Now, when you mention this Biostenting effect, 

7 does that mean that the drug by itself through its 

8 anticontractile and antimigration mechanisms keep the 

9 lumen open? 

10 MR. JOHNSON: Objection, vague. 

11 THE WITNESS: Thats my understanding. 

12 BY MR. MAS: 

13 Q. Now, let me have you look at daim 14. Who do 

14 you believe were the inventors on daim 14 of the 009 

15 patent? 

16 MR. JOHNSON: Objection to form, calls for a 

17 legal condusion. 

18 THE WITNESS: I believe Dr. Kunz had inventive 

19 contribution. To the extent I can recall, Dr. Kunz. 

20 BY MR. MAS: 

21 Q. YouVe aware from the earty documents between 

22 Dr. Kunz and Dr. Anderson that Dr. Anderson also 

23 contributed to the aspect of using a binding protein or 

24 peptide capable of binding to vascular smooth musde 

25 cells; correct? 
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1 


MR. AL-SALAM: Objection, mischaracterizes the 


1 


have to look through the - 


2 


evidence. 


2 


BY MR. MAS: . 


3 


THE WITNESS: I'm not sure that's correct. 


3 


Q. Okay. Well, let me have you then look to the 


4 


BY MR. MAS: 


4 


patent You can look to - and Til refer you to - since 


5 


Q. Okay. Do you believe that Dr. Anderson is a 


5 


you have the 009 patent, I'll find the dte for you. 


6 


co-inventor on claim 14 of the 009 patent? 


6 


Column 17. 


7 


MR. JOHNSON: Objection to form. 


7 


Do you have that? . 


8 


THE WITNESS: I would be relying on - on my 


8 


A. Column again, 17? 


9 


outside counsel's analysis. Can I answer that? 


9 


Q. Column 17. 


10 


MR. AL-SALAM: You can answer yes or no. 


10 


A. Yes. 


11 


THE WITNESS: I don't believe he is an inventor 


11 


Q. Okay. And if you look at line 21 it states, 


12 


on that 


12 


quote, "Representative examples of cytoskeletal inhibitors 


13 


BY MR. MAS: 


13 


indude Colchisine, Vinblastin, cytochalasins, et cetera. " 


14 


Q. Okay. Let me have you turn back to Anderson - 


14 


Do you see that? 


15 


Kunz Exhibit 6. 


15 


A. I see, yes. 


16 


A. Yes. 


16 


Q. So according to the 009 patent Colchisine is a 


17 


Q. Okay. Actually, take a look at daim 5 on the 


17 


cytoskeletal inhibitor; correct? 


18 


009 patent. Do you see that? 


18 


A. It characterizes it, yes. 


19 


A. Yes. 


19 


Q. And in fact, if you turn to to column 16 of 


20 


Q. Okay. And this is a dependent daim from daim 


20 


the 009 patent And at lines 47 there's a list of 


21 


1 or 2? 


21 


cytostatic agents. 


22 


A. Yes. 


22 


Do you see that? 


23 


O Anrl it cfsfpc fhafr "TVip mpfrhnrf nf rlaim 1 nr ~) 

%^r. nilU 11 OLOLCO U IMC MICUHJU Ul t_IOll 1 1 X. Ul 4L 


23 


A Ypq 




wncrcin utc uicrdpcuuc. dyent 15 a cytuSKeicuii innjuitur 




Q. And that also indudes adriamydn? 




Ul all allaiUlJ UiCICUI. 




ft. Tes. 
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1 


Do you see that? 


1 


Q. Thafs another agent that Dr. Anderson mentions 


2 


A. Yes. 


2 


in his write-up in Kunz Exhibit 6? 


3 


Q. Okay. Now, if you turn to Kunz Exhibit 6. And 


3 


MR. AL-SALAM: Objection, lade of foundation. 


4 


this was the December 18th, 1990 letter from Dr. Anderson 


4 


MR. JOHNSON: Lack of foundation, 


5 


to Dr. Kunz? 


5 


mischaracterization of the document 


6 


A. Yes. 


6 


MR. AL-SALAM: Right 


7 


Q. Do you see that? 


7 


THE WITNESS: Is this a joint -- it says ifs a 


8 


A. Yes. 


8 


Peter Anderson and Larry Kunz write-up. 


9 


Q. And do you see on the third page of this 


9 


BY MR. MAS: 


10 


exhibit, which is part of the write-up prepared by 


10 


Q. Yes. Do you see that? 


11 


Dr. Anderson. Do you have that before you? 


11 


A. Yes. 


12 


A. Yes. 


12 


Q. And then he also mentions methotrexate in the 


13 


Q. Okay. Now, at the top of the third page first 


13 


write-up induded with Kunz Exhibit 6. And that's another 


14 


full sentence Dr. Anderson states, 


14 


cytostatic agent identified in column 16? 


15 


"Other cytotoxic substances that will either 


15 


MR. AL-SALAM: Who's he? 


16 


kill smooth muscle cells, toxins, or prevent cell 


16 


MR. MAS: Dr. Anderson. 


17 


division, Colchisine, methotrexate, adriamydn, et 


17 


MR. AL-SALAM: I want to make that dear. 


18 


cetera, could also prevent restenosis if delivered to 


18 


You're saying that he wrote that? 


19 


the PTCA site." 


19 


MR. MAS: Yes. 


20 


Do you see that? 


20 


MR. JOHNSON: Objection, the author's - 


21 


A. Yes. 


21 


MR. MAS: I think the evidence is very dear on 


22 


Q. Now, Colchisine is a cytoskeletal inhibitor; 


22 


that. 


23 


correct? 


23 


MR. JOHNSON: Objection, mischaracterization of 


24 


MR. AL-SALAM: Objection, lack of foundation. 


24 


the evidence. It dearly lists both of them as authors. 


25 


THE WITNESS: I don't recall specifically. I'd 


25 


BY MR. MAS: 
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1 


Foundation join in its request; correct? 


1 


767254. Do you see that? 


2 


MR. AL-SALAM: Object to the form of the 


2 


A. Yes. 


3 


question. 


3 


Q. And the priority request is requested for 


4 


THE WITNESS: Yes. 


4 


September 27, 1991, which was the filing date of the 254 


5 


BY MR. MAS: 


5 


application; correct? 


6 


Q. Okay. I think you can put that application 


6 


A. Yes. 


7 


aside for a bit Maybe put it on the chair. 


7 


Q. Okay. Now I would like you to turn to BSX 


8 


A. I thought there was a rubber band. 


8 


404589. 


9 


Q. You don't need - okay. You can put the rubber 


9 


A. Yes. 


10 


band on. If s fine. And I would like you to relocate 


10 


Q. Do you have that before you? 


11 


Wight Exhibit 9, which was the PCT file history. I 


11 


A. Yes. 


12 


believe thafs in the stack next to you. 


12 


Q. And this is a request for withdrawal of priority 


13 


MR. JOHNSON: You said Wight 9, the PCT? 


13 


daim in the PCT file; correct? 


14 


MR. MAS: Yes, Wight 9. 


14 


A. Yes. 


15 


THE WITNESS: Oh, there it is. 


15 


Q. And referring you to the - the first paragraph, 


16 


BY MR. MAS: 


16 


it states, quote, 


17 


Q. Now, I would like you to turn in the PCT file 


17 


"Applicant respectfully requested in connection 


18 


history to Bates numbers BSX 404593. 


18 


with the above-identified international application 


19 


MR. JOHNSON: What page? Tm sorry. I have the 


19 


the daim for priority based on U.S. patent 


20 


wrong exhibit What number did you say? 


20 


application number 07 slash 767254 filed 27 September 


21 


MR. MAS: Wight Exhibit 9, which is the PCT file 


21 


1991 be withdrawn under rule 903." 


22 


history. 


22 


You see that? 


23 


MR. JOHNSON: Right And what was the Bates 


23 


A. Yes. 


24 


number? Ym sorry. 


24 


V^. MIIU Ulcll IL oLolCo, 1 Met ClUi C, pULmCaUUn Ol 


25 


MR. AL-SALAM: You don't have that exhibit 


25 


the international application under article 21 2A should 
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1 


This is - say it again. 


1 


not occur until March 1994." 


2 


MR. MAS: Okay. Wight Exhibit 9. Whydontwe 


2 


Do you see that? 


3 


turn to BSX 404591. 


3 


A. I do. 


4 


MR. JOHNSON: At least I feei a little bit less . 


4 


Q. So in this document NeoRx is requesting that the 


5 


like Tm going crazy. 


5 


prior priority daim to the 254 application be withdrawn; 


6 


BY MR. MAS: 


6 


correct? 


7 


Q. Do you have that page? 


7 


A. Yes. 


8 


A. I do. 


8 


Q. And by doing that NeoRx is able to postpone the 


9 


Q. And this is a PCT request; correct? 


9 


publication date of the PCT application until March of 


10 


A. Yes. 


10 


1994; correct? 


11 


Q. And the applicant and address listed at the top 


11 


MR. JOHNSON: Objection to form. 


12 


is NeoRx Corporation. Do you see that? 


12 


THE WITNESS: That's the result of this, yes. 


13 


A. Yes. 


13 


BY MR. MAS: 


14 


Q. And the further applicants and further inventors 


14 


Q. Okay. If -if NeoRx had kept the priority 


15 


are listed as Larry or Lawrence Leroy Kunz? 


15 


daim to September of 1991, the application would be 


16 


A. Yes. 


16 


published much earlier; correct? 


17 


Q. Now, if you turn to BSX 404593, which is two 


17 


MR. JOHNSON: Objection, vague. 


18 


pages later. 


18 


THE WITNESS: I don't remember my PCT rules, but 


19 


A. Yes. 


19 


I think so. 


90 

C\i 


V^. IOU acc UlcJc 5 a signature uy rilQlaci Levwef 




DV MD MAC* 

dt MK. rVo: 


21 


A. Yes. 


21 


Q. Okay. So by withdrawing the priority daim. 


22 


Q. And thafs a signature on behalf of applicant? 


22 


NeoRx is able to keep the application secret for a longer 


23 


A. Yes. 


23 


period of time; correct? 


24 


Q. Okay. Now, in the middle of the page there is a 


24 


MR. JOHNSON: Objection to form, 


25 


request for priority to U.S. application number 07 slash 


25 


mischaracterization. 
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1 


with Boston Scientific on that subject. 


1 


(Whereupon, a facsimile to Jan Embretson from 


2 


A In the late '90<; 


I 


Anna Lewak Wight dated January 10, 2003 was marked as 


3 


UNoy. I'Uvv, were u iloc wcic ulQSc ulSCUSStOnS 


3 


Exhibit- 14 for identification.) 


A 
*T 


successful? 


4 


A. Yes. 


5 


A. No. 


c 
J 


Q. Do you recognize this document? 


6 


wrvay. huvy, in jcpLci i tuci m luu£ were a ScCOnO 


c 
0 


A. Yes. 


7 


round of discussions begun with Boston Scientific? 


7 


Q. Is this a letter from you to Jan Embretson dated 


p 
0 


A Vac 

n. TeS. 


8 


January 10th, 2003? 




Q. Okay. And were you involved in those 


9 


A. Yes. 


10 


discussions? 


10 


Q. And Jan Embretson is the attorney responsible 


11 


A. From time to time. 


11 


for the prosecution of the Kunz and Grainger patents? 


1 T 
±£ 


Q. Lefs have the court reporter mark Exhibit 13, 


12 


A. Yes. 


13 


which is a one-page document bearing Bates numbers 411258. 


13 


Q. And this letter attaches the UAB license and 


14 


(Whereupon, a letter to Anna Lewak Wight from 


14 


option agreements; correct? 


15 


jdrid Drusatorarn aatea bepremDer o, iyyo was marked as 


15 


A. Yes. 


ID 


Exhibit- 13 for identification.) 


16 


Q. Okay. And that's the 1991 agreement between 


1/ 


Can you identify Exhibit 13? 


17 


NeoRx and UAB and the 1993 agreement between NeoRx and 


18 


A. Ifs a letter from outside counsel about an 


18 


UAB? 


1Q 


issuance. 


19 


A. Yes. 


20 


Q. And this letter is dated September 8th, 1998; 


20 


Q. Okay, I'd like to have the court reporter mark 


51 
^1 


correct? 


21 


as Wight Exhibit 15 a document bearing Bates numbers NeoRx 


22 


A Yes. 


22 


28488 through 28500. 


23 


Q. And ifs addressed to you? 


23 


(Whereupon, a facsimile to Jan Embretson from 


24 


A. Yes. 


24 


Anna Lewak Wight dated January 16, 2003 was marked as 


25 


Q. And it informs you of the issuance of U.S. 


25 


Exhibit-15 for identification.) 
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1 


patent 5,811,447? 


1 


Do you recognize this document? 


•5 


A Vac 

A. Yes. 


2 


A. Yes. 


3 


Q. It states that it will issue on September 22nd, 


3 


Q. Is this a letter from you to Jan Embretson dated 


4 




4 


January 16th, 2003? 


c 
j 




5 


A. Yes. 


0 


Q. I'd like to hand you a copy of the 447 patent, 


6 


Q. And in this letter to Miss Embretson you attach 


7 


which is Anderson Exhibit 14. 


7 


Dr. Anderson's assignment of his application and invention 


D 

o 


(Whereupon, Anderson Exhibit- 14 was placed 


8 


to the University of Alabama Research Foundation? 


Q 


before the witness.) 


9 


A. Yes. 


10 


A. Yes. 


10 


Q. And you also attach the assignment of Dr. Kunz 


11 


Q. Okay. You were involved with the prosecution of 


11 


with regard to his application and invention to NeoRx? 




the 447 patent; correct? 


12 


A. Yes. 


13 


r\. iu uie exLent i was invoiveo in trie prosecution, 


13 


Q. And then there is a series of other 


14 


most of it is done by outside counsel. 


14 


assignment-related documents attached to the letter? 


1 c 
13 


Q. You directed outside counsel with regard to the 


15 


A. Yes. 


16 


Drosecution of thf* 447 nat*»nf* mrrer+? 


16 


Q. Correct? 


17 


rir\, jL/nmovjpi. vjujecuon, vague. 


17 


A. Yes. 


18 


int vvl 1 W Coj, T cS. 


18 


Q. Let me have the court reporter mark as Wight 


1Q 


QV MD MAC* 


19 


Exhibit 16 a document bearing Bates numbers NeoRx 55884 


20 


Q. Now, was the 447 patent part of NeoRx's 


20 


through 55 - actually, the document is a six-page 


21 


cardiovascular portfolio? 


21 


document, each Daae which is Bate? numhereri NpaRy ^raa 


22 


A. Yes. 


22 


(Whereupon, a fax transmission to Dr. Peter 


23 


Q. Let me have the court reporter mark as Wight 


23 


Anderson from Janet Embretson dated January 30, 2003 was 


24 


Exhibit 14 a document bearing Bates numbers NeoRx 41568 


24 


marked as Exhibit-16 for identification.) 


25 


through 41591. 


25 


Do you recognize Wight Exhibit 16? 
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1 
1 


A Yoc 
A. Tc5. 


1 


patent, then NeoRx would not be able to assign the entire 


7 

Z 


f~\ AnH \Ajhaf ic it"? 
t^. Ml 1U Wlldl lo It; 


2 


right, tide and interest to that patent to Boston 


7 


A THc a lottor from lan Emhretson to 

f\. lib u ICttC! 1 IUI II JOI 1 LIHUI CL9U1I WJ 


3 


Scientific; correct? 




VSr AnHprcnn 
Lfi . MllUeibUII. 


4 


MR. AL-SALAM: Objection. 




O Tt'c Hatprl lanuarv ^ftfh 700*3? 
lib Udieu Jdiiuaiy juui; tuw: 


5 


MR. JOHNSON: Objection to form, calls for a 


D 


A Ypc 
A. Tcb. 


6 


legal conclusion. 


7 


f\ AnH YA/hat rlnpc tho lottpr rnnrpm7 

V^. rtflU Wllal UUCJ UIC ICtLCI UUIIL.OII: 


7 


THE WITNESS: I believe if he was appropriately 


Q 
O 


A Tt aclrc him 

M. 11 dblo 1 HIM 


8 


named. 


Q 
? 


MR lOHNc.ON* Ohiprtinn lark of foundation 


9 


BY MR. MAS: 


10 


Ynn ran no aHparf 
i uu \jai i yu oi icou. 


10 


Q. If Dr. Anderson was a co-inventor on the 447 


1 1 


tuc \a/TTNFCC. Tfca Ipttpr tnrliratpc that - <:hp 
1 nC Vvi I IMCoo. lib a lettei luutLdieb u lot. bi ic 


11 


patent, then the University of Alabama Research Foundation 


1Z 


crtrt^o with him onrlncpH Hnnimpnfc for rhanninn 
bpuKc Wlui nun, enuubcu UUL.UMIOIO iui u ioi iy ii iy 


12 


would have rights to the patent, also; correct? 


1*5 


in\/^nt-^\ivl^trt ar\/H rlaimc in tho Purnndsrt natont 

inventorsnip ana ciairnb in uie cuiuuedtt potent 


13 


MR. JOHNSON: Objection to form, calls for a 


14 
It 


appiICaUUn, 


14 


legal conclusion. 


1 c 


RV MP MAC* 
DT 1*1 K. rIMO. 


15 


THE WITNESS: If he was a co-inventor, yes. 


Id 


L^. inow, urns letter to ui. Mnacrson 15 reu,ucbui iy 


16 


RY MR MAJv 


17 


that Dr. Anderson agree to be removed as an inventor on 


1 7 

1/ 


t^. L/Koy. iiuw, lie woo iidnicu un uie ^t/ pdieiiL, 


lo 


uic ft/ patent, correct: 


18 


correct? 




riK. JUni\oUN. Uujecnon to rorrn. 


1Q 

17 


A Vpc nrininallv 
m. uiiyniaiiy. 


ZU 


Tup \A/TT"NFCC' Yoc 


20 


Q. Okay. 


21 


BY MR. MAS: 


21 


A. But so were a whole slew of inventors who don't 


ZZ 


Q. Okay. Now, at the time you wrote this letter -- 




ueiong mere. 


23 


and by you, I mean NeoRx — wrote this letter to 


23 


Q. Now, in January of 2003 when you asked 


24 


Dr. Anderson, NeoRx was in discussions with Boston 


24 


Dr. Anderson — 


25 


Scientific concerning the cardiovascular portfolio; 


25 


A. Uh-huh. 




zll 




ZiJ 


1 


correct? 


t 
l 


— to ue raKen ott uie patent, wnat oio ne soy: 


Z 


riK. junnoUN. UDjecTjon to rorm, iacK or 


7 


ImK. ML OALAri. \JUJcv-UOn, IdLK. QX TOUnudtlUil. 


3 


foundation. 


7 
J 


Did you say what she asked him? 


A 


TT4F VA/I 1 MPCC' Yoc T thint \a/o VAioro in 

1 ml vvi 1 in coo. Tcb, 1 uiiriK we were in 


4 


RY MR MAC* 


r 
D 


discussions. I don't know — 


c 


(mo. wnen ur. Anaerson was asKeo to agree to ue 


0 


RV MD MAC* 

BY ImK. rlAo. 


O 


taKen on tne t*t/ patent, wnat was nis response r 


7 


O \A/o]| T thinl- 

t^. wen, 1 tninK — 


7 


MQ Al -CAl AM* 1 art nf fnnnHaHnn 
1*1 rv. ML. DMLMrl . LdL-K. UI lUUIIUdUUU. 


Q 
O 


M. T cb, It bdyb Uldt WC bCJIL UIC pUfUUIIU. 


o 
o 


MR inHMCOM- Ohiprtinn fnrm 
riiv. jtjni>i ovji>i. uujei-uun tu lutin. 


Q 


r\ Vap irk Canfamkar nf "50n*D* /"nri p ^/*+7 

t^. Tc5, in ocptcintMrr 01 zuuz, LurreLir 


Q 


tuc WTTKIFCC* Mo Hirln'f rocnnnrl trt mp 

1 rii- wi 1 n coo. ne uiun t rebpunu tu me. 


1 n 


A Pinht" 


1U 


RY MR MAQ* 


1 1 
li 


t^. ivuw, if lt. Miiueibuii reiiiaiiicu un uic Tt/ patent, 


1 1 

11 


r\ fitav 
v^. uis.dy. 


1 7 

1Z 


ManDv iuai ilrl r\r\t rta aril a t*n accinn H^a onKra rinht - t4Ha 

incoinx wouiu not Lie auie tu abbiyn uie enure riynt, uue 


17 


m. opeuncdiiy. 


1"? 
13 


allu lllLCICbL tU ulat pdteilt tU OUbLUfl OUcllUilt,, t-UlieVL: 


1^ 

l-> 


Vrf. WIIU UIU NC ICbpUIIU tU: 


14 
It 


MR lOHNQON* nhiprKnn tn form ralk fnr a 
ImTv. JUnMOvit. t^ujeutiuii tu lumi, tdfib lur a 


14 
It 


MR lOHMCnW- Ohiprtinn tn form 
nit. j\jn wjvjm . v/ujevuun tu lunn. 


1C 
IO 


Ipnal mnrli icinn 
leydi uuiiuubiuii. 


IR 
1j 


TVIP \A/rTKIPCC* T hplip\/P hp rpcnnnriori tn 
nib vvi 1 iiloo. 1 ueiieve ne icbpunueu tu 


io 


THF \A/I I WFCC* Tf hp rpmainpfl r\n fhp nafpnt7 I'm 
iriL vvi i iitoo. it lie iciiidincu un uic pdtciiL: iin 


1U 


Mice Pmhrptcnn 
1 iibo u.11 iui etbui 1. 


17 

J./ 


trymy tu rcvoii uic uidin iui uicbe obbiyiiinciiLb. 


17 


RY MR MAC* 

DI 1*1 1\> l T lrw. 


1R 


RY MR MAC* 
DI l*ln». I'IMO. 


1R 
io 


O Ol^av/ An/*] lArhat lA/ac hie rocnnncoO 

v^. wRddy. mi iu wndt wdb nib rebpuiibef 


1Q 


C\ \A/pII Ha v/ni i cap on Hip far* p nf t+iP 447 
v^. wen, uu yuu bee un uie iduc ui uic *t*t/ 


17 


m. ne reiubcu uie oiyn uie uuvuiitent. 


ZU 


patent —* 


zu 


O Olf aw Kln\A/ cn ho rofi icptI tn ho ta^on nff nf tho 
v^. tsKdy* ixuw, bu ne leiubeu tu ue tdKeii un ui uie 


21 


A. Uh-huh. 


21 


447 patent as a co-inventor; correct? 


22 


Q. - Dr. Anderson is listed as one of the 


22 


MR. JOHNSON: Objection to form. 


23 


inventors? 


23 


THE WITNESS: He wouldn't sign the document; 


24 


A. Yes. 


24 


correct 


25 


Q. And if he remained as a co-inventor on the 447 


25 


BY MR. MAS: 
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1 


Q. Now, why was alt this done five years after the 


1 


A. Tm sorry. 


2 


447 patent had issued? 


2 


Q. At no time prior to January of 2003 did NeoRx 


3 


MR. JOHNSON: Objection, calls for speculation, 


3 


attempt to remove Dr. Anderson from the 447 patent; 


4 


form. 


4 


correct? 


5 


THE WITNESS: In preparation for licensing or 


5 


A. I don't know. I know there were petitions filed 


6 


sale of the portfolios we looked at a number of things in 


6 


in several of the cases prior to this time. I don't know 


7 


preparing the files for diligence and noted that in a 


7 


if it was in this case. 


8 


number of instances, and this case was one of them, there 


8 


Q. Okay. But to your knowledge, the patent office 


9 


was improper inventorship which had carried forward from 


9 


had not removed Dr. Anderson from the 447 patent 


10 


earlier applications. For example, in this case there 


10 


previously; right? 


11 


were seven inventors that most of which did not belong on 


11 


A. As far as I know, no. 


12 


this case. 


12 


Q. Let me hand you a copy of what's been previously 


13 


BY MR. MAS: 


13 


been marked as Anderson Exhibit 13. 


14 


Q. Now, Dr. Anderson didn't believe he was an 


14 


(Whereupon, Anderson Exhibit- 13 was placed 


15 


improper inventor on the 447 patent; correct? 


15 


before the witness.) 


16 


MR. AL-SALAM: Objection, lack of foundation, 


16 


Do VftiJ rwonnt7P AnHprxon Fvhihit 1 T? 


17 


calls for speculation. 


17 


A. Ifs the resrjonse from Dr Anrlprcon to lan 


18 


MR. JOHNSON: Objection to form. 


18 


Embretson 


19 


THE WITNESS: I can't tell you what Dr. Anderson 


19 


O. Okav Wprp vnii nrovidpd a mm/ nf thic nrov/imte 


20 


said. I can tell you that he had not signed the petition. 


20 


to this deposition? 


21 


BY MR. MAS: 


21 


A. No. 


22 


Q. Now, the reason that NeoRx was seeking to remove 


22 


Q. Miss Embretson did not send you a copy of this 


&3 


Dr. Anderson from the 447 patent was because it was 


23 


response? 


1A 


preparing to sell these patents to Boston Scientific; 


24 


A. You mean not in preparation, no. Yes, I believe 


<£;> 


correct? 


25 


she sent me copy. 




215 




1X7 


1 


MR. JOHNSON: Objection, mischaracterization. 


1 


O And vou'rp a warp thst in thic ioH-or tn 

V<* r«IU )rUU IC OrVOI C UIOl III U lid tCllCI LU 


2 


THE WITNESS: We were attempting to correct 


2 


Mi^C FmhrPrCAn Dr Andprcnn ctatpH Hiat m mfa "Cnmo 
1 (l^J l—l l 1UI CloOl 1 L/I . MIIUClbUM blolcU U idly LjUULc, jOITlc Of 


3 


improper inventorship on certain of the patents where it 


3 


trip nrimarv fHaimc aro tho Hirpr+ roctrtt- r\f mw inmif 

uic piiiiiaiy uaiiio aic uic uiicti rcbuii or my input. 


4 


had been mistakenly carried forward from an earlier case 


4 


ii Hi uaim wuuiu noi nave ueen possiuie wimour my oirect 


5 


such as this case. 


5 


invoh/pmpnt snrl c/"ipntifir pvnprfricp ™ 

Mi«ui¥CHICIIl ailU 3t_ICIIUIIL, CA^/Cl UdC£. 


6 


BY MR. MAS: 


g 


uo you see uiatr 


7 


Q. Okay. NeoRx had been attempting to license or 


7 


A. Yes. 


8 


assign its cardiovascular portfolio for years before it 


8 


And hp's rpfprrinn to thp fnt ir rlaimc nf thp 4d7 


9 


finally struck a deal with Boston; correct? 


9 


patent? 


10 


MR. JOHNSON: Objection, mischaracterization. 


10 


MR. JOHNSON* ObiPction lark of foundation 


11 


THE WITNESS: We did sell them in 2003 to 


11 


BY MR MAS- 

u i * ir\i i ir\t^m 


12 


Boston. 


12 


Q. Do you see that? 


13 


BY MR. MAS: 


13 


A Ypc. T cap what ho cave 
»*■ lea, i ace vvilal lie baya. 


14 


Q. Okay. And it had been trying to license or 


14 


O. Ann hp thpTl mJlrifC lin varimtc Haimc urit+i rai+^in 
niiu lie uicil iliaifio Vol IUUj Ualllra WIU1 Certain 


15 


assign its cardiovascular portfolio for many years prior 


15 


Contributions thSt hp had tn thp variolic rtaimc in Hip AA~J 

v-wi 9\j il/uuui t*j uiui 1 Iw 1 IOU LU LI Iw VOI Iwud uail 1 lo II 1 U Iw f t / 


16 


to that to various companies; correct? 


16 


patent? 


17 


MR. JOHNSON: Objection to form. 


17 


MR. JOHNSON' Objection misr*harartpri7»tinn 


18 


THE WITNESS: Yes. 


18 


lack of foundation. 


19 


BY MR. MAS: 


19 


BY MR. MAS* 


20 


Q. And at no time prior to January of 2003 did 


20 


Q. Do you see that? 


21 


Boston try to remove Dr. Anderson from the 447 patent? 


21 


A, Yes. I'm sorry. I see where he marked it. 


22 


MR. JOHNSON: Objection. Can you just look at 


22 


Q. Okay. Did NeoRx reassess whether Dr. Anderson 


23 


that question? You said Boston. 


23. 


should be a co-inventor on the 447 patent after receiving 


24 


BY MR. MAS: 


24 


this? 


25 


Q. I misspoke. I apologize. Thank you, Counsel. 


25 


A. Yes. 
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1 


r\ AnH u/hat ha*; it decided? 

t^. MnO Wlldl Has ii ucuucu . 


1 


Q. And then he states, "I believe this should 


2 


a r*r tnriarcnn ic nnt an invpntnr nn this 
f\ t Lj/r, MnOcr5t)n ib iiui dn hivciiuji un una 


2 


address your questions regarding inventorship." 


7 


application, Tes, ne ib nut. 


3 


A. Yes. 


4 


/-\ , dc __ Prtcirtn QfionHfi/" PvnrPCQpH 7k 
U. UKoy. DO — DOblUM OUCiiUiiL caj;i cascu a 


4 


Q. Do you see that? 


5 


concern regaromy ine invciuuibiuu m uie ti/ ^aia n lu 


5 


A Uh-huh 


b 


rveoKX, correct i 


6 


Q. So Boston was concerned about the inventorship 


7 


mp lOHN^nN* Ohipction to form foundation. 

| v | {\, J\jnl'UUl'li \»/UJC\»UVill 1 \.V (Villi, iuu(iyuuwii> 


7 


on the 447 patent? 


o 
0 


tup WTTNPQQ- Of HHp 447? 

1 lit Wi I ncDo. ur me *t*t/ : 


3 


MR. AL-SALAM: Objection, lack of foundation. 


Q 


RY MP MA^' 


9 


THE WITNESS: I'm not sure I know. He obviously 


1 n 


Q. Yes! 


10 


answered a question about it, but ~ 


li. 


A Ar-hialk/ I'm nnf cnrp that thPV SnPOficallv 
M. HCtUdliy, 1 HI IIUI jUIc u ia\. uicy apcunuiiif 


11 


BY MR. MAS: 


lz 


were concemeo auout tnib. 1 1 # 1 nui buie. 


12 


Q. And then at the bottom of the page is the e-mail 


1 "3 


O l of mo hanrl v/mt a rnnv nf an PYhihit T'll mark 
y, Let (Tic nollU yUU d t-UUy UI an GAinuii i n inaiiv 


13 


from Scott Talbot at Boston to Jim Lisbakken. Do you see 


14 


as Wight cxniDit i/. 


14 


that? 


15 


(wnereupon, an e-maii Trorn james usuawv.en to 


15 


A. Yes. 


16 


bcott 1 31 Dot sent riarcn zo, zuuj was marxeu as cxniuii i / 


16 


n AnH an a in tfiic p-mail rpnardc thp 4 SI And 7Q3 
vj. r\i iu oyaiii, um c 111011 ic^cuiu uie iji oiiu / j-j 


17 


for identification.) 


1 7 

i/ 


anrvliraHnnc anH II C nat'ont' 1 R1 1 447 Ymt cop t+ist? 
dppilUdUUl lb dltU U.O. UdLClll. J,Oii/T1/ . IUU . - Utai: 


lo 


uo you nave trial uotxirnent in ironi ui your 


18 


A Uh-huh 

r\^ KJII 1 lull. 


19 


A. un-nun. 


1Q 


■ O And Smtt Talhnt ^tatpe. to linn Li^hakken Quote 


20 


Q. And do you see the e-mail at the top of this 




"Pan urn i nloacp rnnfirm that' all thrPP nf thp<:P arp 
Lflii yuu uicobc wjihiiiii uiai an uiicc vt uicsc oic 


21 


page? 


21 


omitted because inventorship was corrected to exclude any 


22 


A. Uh-huh. 


ZZ 


Cambridge inventors and provide documentation of that 


23 


Q. And it's from Jim Lisbakken to Scott Talbot? 


23 


change." 


24 


A. Uh-huh. 


24 


Do you see that? 


25 


Q. On March 26th, 2003? 


25 


A. Yes. 




ziy 




971 
ZZ1 


1 


A. Yes. 


i 
i 


1^. rvlU oO jfMW lb dydtl) KIL|UllMiy db LU UIC 


2 


Q. And you're copied on this e-mail? 


7 


rnufintnrcKin r\f Hid nst^Ant? 

if ivciiiurbiHU oi u ic *rt/ paLciHf 


3 


A. Yes. 


1 
J 


MP lnHWCnw* Ohiortinn tn form 
i"i\.. juniMovjiY. vjujctuun iu iumii. 


4 


Q. And the e-mail is from Jim Lisbakken to Scott 


A 


thp wrrwpQc. ntav 
i nc wi i ncu. UKay ■ 


5 


Bluni at Boston Scientific; correct? 


5 


MR lftHN^DN' I arlc nf foundation 


6 


a. yes. 




THF WTTNFC*;' Yp<: 

1 nc V¥A 1 It! US. I Co. 


7 


r?K. JUniMjUN. UDjecuon, mtscnaraCTenzdoon. 


7 


RY MR MA^' 

D I I lf\. 1 irvj. 


8 


QV MO MAC* 

DT rlK. rlAo. 


g 


fi ^n ac nf laniiarv ^nth 7nm Hr Andpreon would 




r\ A**+i talk/ CmH TatKrtl-7 
y. ACtUaiiy, oCOtt lalDQl: 


9 


nnt anrpp fn hp rpmnvpH ac n ro-invpntor on thp 447 


1 O 

1U 


A ^^&!ah f m mrra/^ 

a. yean, im sorry, correct. 


10 


natpnt - * pnrrPrt"? 


1 1 
ii 


i~\ AnH Mr\ \ tr\i i coo it" ea\/c Ci""nt+ **T i inHorcfsnH 
y. MDU OO ytlU 5cc 1L bays, OLUIL/ 1 UIIUCldLallu 


11 


A. Yes. 


1/ 


UlaL i^tcursX S OUtSiuc pdtciit LUUfoci iiaa lurvvaiucu vj yuu 


12 


O Nnw in Anril nf ?nm NpoRy pntprpH an anrppmpnt 


1 7 


iTie inventorsnip cnange inronTiaiion rega ruing trie •rt/ 


13 


iA/H*n Rnctnn QripnHfir rplafinn fn it"Q rarrtinvacoilar 


In 


case r 


14 


nortfnlto' rnn^pft'7 


ID 


a. un nun, yes. 


15 


A. Correct. 


10 




16 


O And in that anrppmpnt NpoRy action pd to Boston 


1/ 


M. nc Woo l UCllCVC LUUIIbCl lUl DUdLUII OUCllUIIL» 


17 


^ripntifir thp Ktin? rhain nf natpnt*;* mn*prt7 

WwClluflL UIC F\UI1^ IvIIOIIl Ul LnllCllu, wUI 1 Cvki 


1 R 


v^Nay. rU IU UtCll UICIC3 UlCll It ICdUd; 


18 


A. Yes. 


1 Q 


n C\i itci Hp nat"pnt" rrtimcpl fpltc mo thp fnllnuitnn 


19 


O Olcav Now did NpoRy pvpr inform thp Unh/prsitv 

• wrvay. iwn, uiu iicviw c*wi tinwiiti uie w ■ i j ▼ ^.i l j 




uvith rpcnpr+ tn x/nnr nnpctinnc rpnarrlinn fhp hwn 


20 


of Alabama Research Foundation that it was assigning to 


21 


applications. A, the 447 patent issued out of the 


21 


Boston Scientific a patent on which Dr. Anderson was named 


22 


793 application that you cited, and then B, the 451 


22 


as a co-inventor? 


23 


application is the abandoned parent of the 793 


23 


A. Not to my knowledge. 


24 


application." 


24 


Q. Okay. Yet in the agreement that NeoRx reached 


25 


A. Uh-huh. 


25 


with Boston Scientific it did, in fact, assign the 447 
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206-281*7001 
Fix 206-284-7112 



February 19, 1993 



Ms. Lucy Hicks 

The DAB Research Foundation 

X13 Jordan Hall 

lfi25 University Boulevard 

UAB Station ♦ 

Birmingham, Alabama 35294-2010 

Re: Patent Applications - "Therapeutic Inhibitor of Vascular 
Smooth Muscle Cells 19 

Dear Ms. Hicks: 



Pursuant to our discussion earlier today, enclosed please find the 
following documents: 

* Parent application USSN 7 67,254, filed September 27, 1991 
(Kunz and Anderson) 

* CIP filed as PCT, designating US, filed September 25, 
1992 (Kunz) 

* US CIP of CIP, filed January 28, 1993 (Kunz and Klein) 

I understand that the second and third documents will be treated as 
NeoRx Confidential Information, and that, upon completion of this 
inventorship analysis, these documents will be retained in your 
Legal Department or destroyed. The first document (joint 
invention) is provided for your reference and files. 

Please contact me if I can help distill these inches of paper to a 
manageable form. My direct number is (206) 286-2525, if either you 
or Dr. Anderson has any questions. 



Very truly yours, 




Dehra K. fceith, J^.D., Ph.D. 
Director, Intellectual Property 



cc: R. Schroff 
L. Kunz 
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you were differential with respect to the actual 
research collaboration, do you understand that that 
collaboration was limited to conjugates of monodonal 
antibodies with toxic agents? 

MR. MELORO: Objection; vague and ambiguous. 
Also, lack of foundation. 

THE WITNESS: I still dont understand the 
question, whether you want to know whether the 
collaboration was limited in the sense that that's all 
they worked on or whether it was limited in the sense that 
thafs all they were allowed to work on. 

What are you asking me? 
BY MS. McNICHOLAS: 
Q. Let me try again. 

What did the collaboration between 
Dr. Anderson and the University of Alabama and Dr. Kunz at, 
NeoRX involve? 

MR. MELORO: Objection. Vague and ambiguous; 
lack of foundation. 

THE WITNESS: In general, it involved ways to 
.treat restenosis,. The specifics of what all they, 
investigated or contemplated investigating, I dont 
remember. 

MS. McNICHOLAS: Thank you. 

I'd like to mark now as Schroff Exhibit 60 
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Q. Could you tell me generally what the 
procedure was for filing a new application at NeoRX at the 
time of this letter in 1993? 

MR. MELORO: Objection; lack of foundation that 
there was a procedure. 

THE WITNESS: No, I couldnt define to you a 
procedure that would have neceroarify been followed. 
BY MS. McNICHOLAS: 

Q. Was there any kind of process or guidelines 
that the company put forward in order to protect new 
intellectual property coming out of the research group? 
MR. MELORO: Objection; vague and ambiguous. 
THE WITNESS: Were there guidelines. 

There probably were. I don't remember what 
they might have been at that time. 
BY MS. McNICHOLAS: 

Q. Do you recall whether there was a patent 
committee at the time of this letter in 1993 at NeoRX? 

A. There was a patent committee at different 
times. Whether - in what form it existed at this 
particular time, I dont know. 

Q. And Dr. Leith, who signed this letter as 
director of intellectual property, she was the in-house 
patent counsel at NeoRX at this time? 

A. She was one of them. I dont believe she was 
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a document with Bates No. NeoRX 100017. 

(Whereupon, a 1-page letter to Lucy Hicks from 
Debra Leith dated 2/19/93 was marked Exhibit-60 for 
identification.) 
BY MS. McNICHOLAS: 

Q. Dr. Schroff, can you identify Exhibit 60? 

A. (Witness peruses document) 

It's a letter from Debra Leith to Lucy 
Hicks at the University of Alabama. 

Q. And do you see that you were copied on this 
letter? 

A. I see that. 

Q. Referring to the first paragraph of the 
letter, there are three documents referenced, three patent 
applications. 

Do you see that? 

A. Mm-hm. 

Q. Do you recall these three applications? 
A. No. 

Q. Do you recall working with Dr. Leith to help 
prepare applications relating to the work of Dr. Anderson 
and Dr. Kunz? 

A. Working with her. # 
I doubt I drafted any of those 
applications, if thafs what you're asking. 
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the only one. 

MS. McNICHOLAS: Okay. I'd like to mark as 
Schroff Exhibit 61 a document bearing Bates No. NeoRX" 
29306. 

(Whereupon, 1 page of hand-written notes was 
marked Exhibit-61 -for identification.) 
BY MS. McNICHOLAS: 

Q. Dr . Schroff, do you recognize the handwriting 
on this document, Exhibit 61? 

A. (Witness peruses document.) 
It looks like mine. 

Q. And do you see the date of the document as - 
February 9th, 1993 in the upper right corner? 

A. Mm-hm. 

Q. And then do you see the names that are listed 
at the head of various sections of the document? One, I 
think, says "Pete." 

A. Mm-hm. 

Q. Does that refer to Pete Anderson? 
A. I presume it does. 

Q. And then do you see the second bullet that I 
think says, "What does Pete want on an agreement? Go 
through UAB, name back on patent"? Do you see that? 

MR. MELORO: Objection. 

THE WITNESS: Mm-hm. 
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1 


BY MS. McNICHOLAS: 


1 


MR. MELORO: We've been going about an hour. Do 


2 


Q. Do you recall discussions that you had with 


2 


you want to take a break? 


3 


Dr. Kunz related to the interest that Dr. Anderson had 


3 


MS. McNICHOLAS: Sure. 


4 


with respect to the agreement? 


4 


THE V7DEOGRAPHER: The time is 12:03 pjn. Going 


5 


A. Do I - ask me the question again. 


5 


off the record. 


6 


Q. . Let me just restate it 


6 


(Pause in the proceedings.) 


7 


Do you recall any discussions with Dr. Kunz 


7 


THE VIDEOGRAPHER: Back on the record. The time 


8 


or other - others at NeoRX related to the agreement that 


8 


is 12:15 p.m. 


9 


Pete wants, according to these notes here? 


9 


MS. McNICHOLAS: Td like to mark as Schroff 


10 


A. No, I don't remember any specific 


10 


Exhibit 62 a document bearing Bates Nos. NeoRX 100020 


11 


discussions. 


11 


through -22. 


12 


Q. Okay. The next section says "Roozen." 


12 


(Whereupon, a 3-page fax to Debra Leith from 


13 


Do you see that? 


13 


Lucy Hicks dated 4/15/93 was marked Exhibit-62 for 


14 


A. Mm-hm. 


14 


identification.) 


15 


Q. Do you know who Roozen is? 


15 


BY MS. McNICHOLAS: 


16 


A. My vague recollection is he has something to 


16 


Q. Dr. Schroff, could you identify Exhibit 62? 


17 


do with UAB. 


17 


A. (Witness peruses document) 


18 


Q. And do you see the second bullet that says, 


18 


It appears to be a fax from Lucy Hicks to 


19 


"Current patent status, new agreement design"? 


19 


Deb Leith. 


20 


A. Mm-hm. 


20 


Q. Do you recall having any discussions with 


21 


Q. Does this refer to the agreement that we just 


21 


Dr. Leith regarding the inventorship of the patent 


22 


looked at, Exhibit 59, between the University of Alabama 


22 


applications that are referenced in this letter dated 


23 


at Birmingham and NeoRX? 


23 


April 15th, 1993? 


24 


A I can't be sure 


24 


MR. AL-SALAM: I caution the witness that thafs 


25 


Q. And then the last section says, I believe, 


25 


a "yes" or "no" question - 
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1 


"Roubin"? 


1 


THE WITNESS: Yes. 


2 


A. Mm-hm. 


2 


MR. AL-SALAM: - and not to reveal the 


3 


Q. Who is Dr. — who is Roubin? 


3 


substance of any attorney-client communications. 


4 


A. Gary Roubin's a clinical — an interventional 


4 


BY MS. McNICHOLAS: 


5 


cardiologist at UAB, or was at that time. 


5 


Q. Referring to the second paragraph of the 


6 


Q. And is this the Dr. Roubin that you testified 


6 


first page of the document and the last sentence: 


7 


to yesterday — 


7 


"Dr. Anderson, in subsequent conversations with Dr. Kunz, 


8 


A, Mm-hm. 


8 


discussed and disclosed the use of microencapsulation and 


9 


Q. - as working with Dr. Anderson at University 


9 


methods of controlled release of therapeutic agents to 


10 


of Alabama? 


10 


control restenosis in the vascular wall." 


11 


A. They were generally — 


11 


Did you have conversations with 


12 


Q. - at Birmingham? 


12 


Dr. Anderson and Dr. Kunz regarding microencapsulation and 


13 


A. They were in a similar group. They were not 


13 


methods of controlled release of therapeutic agents to 


14 


in the same department 


14 


control restenosis? 


15 


Q. Do you know if the notes on this Exhibit 61 


15 


MR. MELORO: Objection to the form of the 


16 


refer in any way to the patents that were in the previous 


16 


question. 


17 


exhibit that Dr. Leith referenced, the patent applications 


17 


THE WITNESS: You mean with both of them 


18 


referenced? 


18 


together or with either one of them, or what are you 


19 


A. Do I know whether these notes have to do with 


19 


asking? 


20 


those three patent applications? 


20 


BY MS. McNICHOLAS: 


21 


Q. Yes. 


21 


Q. With either or both. 


22 


A. No. 


22 


A. Yes. 


23 


Q. Thank you. 


23 


Q. And do you recall whether the conversations 


24 


A. I'm not sure exactly what these relate to. 


24 


involved the previous work of Dr. Anderson in the area of 


25 


Q. Thank you. 


25 


microencapsulation and methods of controlled release? 
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1 MR. MELORO: Objection - 

2 THE WITNESS: No. 

3 BY MS. McNICHOLAS: 

4 Q. Did Dr. Kunz have experience in the use of 

5 microencapsulation and methods of controlled release of 

6 therapeutic agents? 

7 MR. MELORO: At what time? 

8 BY MS. McNICHOLAS: 

9 Q. At the time of this document, April of 1993, 

10 as you recall? 

11 A. I can't recall when he started working in 

12 that area and developing expertise. . 

13 Q. Dr. Schroff, could we return to a previously 
! 14 marked Exhibit 45? 

15 A. I can try. (Witness complies.) 

16 Q. Td like to ask you a few additional 

17 questions about this exhibit which bears document Bates 

18 Nos. NeoRX 100023 through -25. 

19 A. (Witness peruses document.) 

20 Q. You've already testified to some questions 
I 21 related to the first paragraph, ofjhis letter, about 

| 22 various discussions. 

I 23 Turning to the second paragraph and the 

24 last - the second sentence of that paragraph, "We are no 

I 25 longer pursuing an-immunoconjugate approach." 
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were conjugated to other things during the time, of the 
project 

BY MS. McNICHOLAS: 

Q. And what other things were the therapeutic 
agents conjugated to? 

MR. MELORO: At any time? 
BY MS. McNICHOLAS: 

Q. During the project. 

A. At any time, things that come to mind would 
include sustained-release formulations, stent materials, 
things of that nature. 

Q. The last - second-to-the-last sentence of 
the second paragraph says, The patent family has become 
quite complex, involving a number of different technical 
approaches and potential product formulations." 

What were the different technical 
-approaches? 

A. I couldnt recite all the technical 
approaches. 

Q. Do you recall any of the various technical 
..approaches? 

A. I recall generalities such as cytostatic 
versus cytotoxic agents and various - I remember we did 
various subsetting of cytostatic agents. What those 
subsets were, I couldn't recite. 
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Do you see that? 
A. I see that. 

Q. Why were you no longer pursuing an 
immunoconjugate approach? 

A. At some point in the project, we r^ded that 
an immunoconjugate approach was not giving us the results 
we wanted, and we moved to other portions or other aspects 
of the research. 

Q. And what were the results that you wanted? 

A. We wanted to see an inhibition of restenosis. 

Q. And the immunoconjugates that you had tested 
at that time did not give the inhibition of restenosis; is 
that correct? 

A. Not in and of themselves, no. 

Q. When you stopped pursuing the immunoconjugate 
approach, did you continue with therapeutic agents that 
were free or unconjugated? 

A. Unconjugated to monoclonal antibodies, you 
mean? 

Q. Unconjugated to monoclonal antibodies or 
other moieties. 

MR. MELORO: Objection to form. 
THE WITNESS: At some point we ceased working 
with agents conjugated to monoclonal antibodies. 
"Conjugation" as it means a coupling of things, yes, they 
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Q. And what were the potential product 
formulations; any that you recall? 

A. I'm not sure exactly what I meant in that 
document. I probably meant something like sustained- 
release delivery versus nonsustained-release and some sort 
of a solid phase, like a stent or otherwise, versus non. 
I don't remember the - 1 couldn't list you the 
formulations. 

Q. And then the last sentence of that paragraph, 
'The most recent patent application also involves 
additional non NeoRx inventors, further complicating the 
picture." 

Who are the additional non NeoRx inventors 
that you're referring to? 

A. I couldn't tell you with certainty. 

Q. Would they be the Cambridge Group, 
Drs. Grainger and Metcalfe? 

A. Certainly a possibility. 

Q. Moving on to the third paragraph. In the 
first sentence, you state "What I would like to do at this 
time is to propose a modification to our original 
agreement." 

Do you - did you negotiate a modified 
agreement with the University of Alabama at Birmingham? 

A. I believe I did. I don't really remember the 
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1 


specifics. 


1 


Q. Yes. 


2 


Q. In the last sentence of that paragraph, vou 


2 


A. It appears that way. 


3 


refer to licenses that you've taken on, "licenses on 


. 3 


Q. The next sentence says, The definition is 


4 


additional technologies beyond our license with UAB," and 


4 


too constrained, as we are no longer investigating 


5 


this is stated to necessitate proposed modifications to 


5 


conjugates as described in the original patent application 


6 


the agreement 


6 


and the NeoRX UAB agreement" 


7 


Do you recall the licenses that you're 


7 


And again, that reference is to the 


8 


referring to? 


8 


agreement that we have marked as Exhibit 59; is that 


9 


A. Not specifically. 


9 


correct? 


10 


Q. Would one of the licenses be with the 


10 


A. It appears to be. 


11 


Cambridge Group? 


11 


Q. And was your view at the time of writing this 


12 


A. Probably not, because that wasn't a license. 


12 


that the original patent application that you're referring 


13 


Q. Had you obtained licenses to, for example, 


13 


to here was describing conjugates? 


14 


patents related to formulations such as sustained-release? 


14 


MR. MELORO: Can you read back that question, 


15 


MR. MELORO: Objection to form. 


15 


please? 


16 


THE WITNESS: We may have at that time. 


16 


(Whereupon, the previous question was read back 


17 


BY MS. McNICHOLAS: 


17 


by the court reporter, as requested.) 


18 


Q. But you don't recall the specifics of the 


18 


BY MS. McNICHOLAS: 


19 


licenses that you might be referring to here? 


19 


Q. Is that correct? 


20 


A. It could have involved the March patent if we 


20 


A. It would appear from looking at this that 


21 


had that license at that time. It could have involved 


21 


thafs correct 


22 


things like Southern. Researcb Institute if we had a 


22 


Q. And the next sentence states,. "I .would 


23 


license at that time with them. I dont recall. 


23 


propose that the scope of our agreement be modified to 


24 


Q. And why would the additional licenses 


24 


include any products covered by an allowed claim in a 


25 


necessitate the proposed modifications? 


25 


patent naming Pete Anderson or any other UAB investigator 
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1 


A. I believe the argument that I was making was 


1 


as an inventor." 


2 


that there was a limit to how many different groups could 


2 


Was the agreement modified to include the 


3 


receive royalties or high royalties and still have 


3 


products covered, as you proposed? 


4 


anything left to warrant us spending money to develop the 


4 


A. I dont remember what we did. 


5 


products. 


5 


Q. Do you recall who was involved in the 


6 


Q. Turning to the second page of the Exhibit 45, 


6 


negotiation of the revised or modified agreement? 


7 


it's in the second paragraph. And in the middle of that 


7 


A. Ifs obvious from looking at these notes that 


8 


second paragraph, 'In addition," the sentence says, "the 


8 


I was involved. Who else was involved other than myself, 


9 


current agreement covers only conjugates." 


9 


Roozen and probably Hicks. I dont remember. 


10 


Are you referring to the agreement that we 


10 


Q. The date of this letter is June 14th, 1993, 


11 


discussed as Exhibit 59? 


11 


and you've signed the letter with the title "vice 


12 


MR. MELORO: You should take a look at 59 if 


12 


president and general manager of cardiovascular products." 


13 


she's going to ask. 


13 


There was - was there a time in 1993 that 


14 


THE WITNESS: (Witness complies.) 


14 


your position changed, to take on the title of vice 


15 


It would appear that thafs what I was 


15 


president and general manager of cardiovascular products? 


16 


referencing, yes. 


16 


A. As we discussed before, there was a time in 


17 


BY MS. McNICHOLAS: 


17 


which my title changed. I dont remember specifically 


18 


Q. And do you recall that I asked you a question 


18 


when that title change was. From that document we were 


19 


when we were discussing Exhibit 59 as to whether the 


19 


looking at, it would certainly indicate the that patent 


20 


agreement covered was limited to conjugates? Does this 


20 


document would indicate that that's probably when we 


21 


statement in Exhibit 45 indicate that the agreement, at 


21 


changed the title. 


22 


least in your view as stated here, did onty cover 


22 


MS. McNICHOLAS: I'd like to mark as Schroff 


23 


conjugates? 


23 


Exhibit 63 a document bearing Bates Nos. NeoRX 100026 


24 


A. Does it appear from what I wrote here that 


24 


through -37. 


25 


that's what I believed at the time? 


25 


(Whereupon, a 12-page Agreement was marked 
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1 


Exhibit-63 for identification.) 


1 


Are vou awarp that thic ic nnp nf thp 

rue )rvu avvaic uiol UHo lo Uflc Ul UIC 


2 


BY MS. McNICHOLAS: 


2 


oatents thar/c. invnlvpd in thp litinatinn? 

puii^iiw uiaig iiivuivcu III UIC HUMOUUIir 


3 


Q. Dr. Schroff, can you identify Exhibit 63? 


3 


A Nnt cnpcifiralh/ 


4 


A. (Witness peruses document) 


4 


O. Cotjlrf vmi him tn thp firet svtliimn nf tho 
V* wUiu yuu LUIM LU UIC llibl LUIUlilll Ul UIC 


5 


It appears to be an agreement between NeoRX 


5 


natpnt ahOl It a thirH nf tho utau Hntun T m e»^r\ fha firct 

^acciiL, auuui a uiiru oi tne Way QOWn — 1 mean me nrSl 


6 


and the University of Alabama. 


6 


natlP nf thp natpnt enrru* ahni tt a frHi rr4 nf t*ha i*ro\< Hn\*m 

K°y c Ul u lc jjotci il, bony, duuui a uiiru or me way uown 


7 


O. Is this the modified University of Ala ha ma 


7 


ul a bccuuri enuueo Keiareo uo appucauon oata. 


8 


agreement referred to in Exhibit 45 that we just 


8 


On veil i epp that naranranh? 
l/u yuu sec uiai LKliayiaUlir 


9 


discussed? 


g 


A. Yes. 


10 


MR. MELORO: Objection to the characterization, 


10 


0. And startino at thp hnttnnn nf that naranranh 
v^. miu oloiuiivj at uic uulluiii ui uioL uaiayr auii, 


11 


"modified." 


11 


it rpfprc tn an annliratinn that- ttiac f\\aA An 
il i ci ci d lu an appiiuauun uiai Wa5 nlcQ on 


12 


THE WITNESS: So on Exhibit 45, we were 


it 


oepLcmDer z/ui, Ana men continuing tnrougri tnat 


13 


proposing modifications. You want to know if this was the 


13 


naranranh thpr^ aro a corioc nf annliratinnc t4>n4- n^««A 
)jai ayi aui i f u icrc arc a bcTlco OF apptlCauOnS 0131 n3Ve 


14 


result of that proposal? 


14 

XT 


Kpfih iHpntifioW in 100*7 in IQCj lone 

uccm luciiuiicu in xyy^ in iyyj, ano lyya. 


15 


BY MS. McNICHOLAS: 


1C 

J.J 


Do you see those listed? 


16 


Q. Yes. ' Thank your ' " 


xo 


A Kin Vmi e-aiH if f*aj4*» taM44i »A1 TV- fim 1 

m. no. tou saia it starts witn yi, ine nrst 


17 


A. It certainlv looter lilep it rnnlri hp T 


1/ 


one l see is nay ot 95. 


18 


couldn't tell you specifically. 


1ft 

i.O 


Q. Well, we can work forwards or backwards. 


19 


Q. Well, for example, in Exhibit 45, we 


1Q 


A. Okay. 


20 


discussed vour orooosal that trip definition vuac 


3D 


Q. So if we start at the top — 


21 


constrained to r/over r nrrii inatpc Hac thic anrMmant haan 
- \\j v,v/v^i \aji iju^aico. nad u lis ayiccf T lei 1 1 uccil 


01 
d.1 


A. So you're talking about the end of the 


22 


modified to reflect that — a rhannp anri pvnancinn nf His 




paragrapn mat says fa J in front or it? 


23 


definition of what the agreement covered? 


23 


Q. Right 


24 


MR MF1 ORO* nhiprttnn tn fnrm 




A. Okay. 


25 


THE WITNESS: - The only way I can answer that is 


25 


Q. And can you see that the paragraph refers to 
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1 


to QO thrOUoh that nilp anri net thp rAei anrpomont anH Irtolc 
lw J unwuyii uiai L/nc aiiu yci UIC UIU GLJi CCf IlClll GIIU lOOK 


l 


a series of applications? If we start at the top, the 


2 


St them next to each Other and epp if thp bnnnano hac 


L 


first one mentioned was filed in 1995; another one is 


* 3 


been modified. 


\ 
J 


meo in lyy^r 


4 


I Couldn't — I don't have anv a nrinri 


A 

*t 


a. Mfn-nm, 


5 


recollection of what's in this document. 


c 


v^. a tnira is niea at another date in 1993; 


6 


BY MS. McNICHOLAS: 


ft 


uicn anouicr one nieo in iyy^ ; ana lyyi. 


7 


Q. You dont have a recollection that the 


7 


A Olrav/ Vac T rnn fhaf 

r\. wKay. yes, 1 see uidu 


8 


modifications that VOU Dronosed are rpflprtwH in thp 

■ i i wi ■ . ww^pwi u i w jw ysi vpujv^u Cll C fCIICwLCU III UIC 


Q 
O 


Q. The applications that are represented here, 


9 


modified agreement? 


q 


they were filed during a period that you were employed at 


10 


MR. MELORO: Objection • asked and anewprpri' 


i n 


NeoKA. 


11 


THE WITNESS: I can see that there were a number 


1 1 

XX 


Do you recall the filings of any of these 


12 


of things that were being discussed. Which of those were 


12 


a nnlira tinned 
a pfJiica UUI lb ' 


13 


included in the agreement when signed, I couldn't tell you 


1"? 


a. opeancany, no. 


14 


without going through and searching through the document. 


14 


Q. Generally, do you recall any of the filings 


15 


MS. McNICHOLAS: Okay. I would like to mark as 


1 J 


surrounoing me wonc related to me inhibition of vascular 


16 


Schroff Exhibit 64 US Patent No. 6,515,009. 


xo 


smooui muscie ceus oy ur. Kunz and others? 


17 


(Whereupon, a 61-page United States Patent 


17 

X/ 


a. i recan mai we iiieo several patents 


18 


No. 6,515,009 was marked Exhibit-64 for identification.) 


xo 


related to the various work that we were doing, the 


19 


BY MS. McNICHOLAS: 


19 


tnhihitinn nf uscri liar cmnnth mncrla ^aIIc anH nfk/ir 

liiiDuiuuii ui vaM.uiai 01 1 tuuui rnu5cic ecus ano omer 


20 


Q. Dr. Schroff, are you familiar with this 


20 


thinnc vk 

U III 1^3, J C9i 


21 


patent 6,515,009? 


21 


v^. miiu uu yuu nave any recuiiecuon wnemer you 


22 


A. (Witness peruses document.) 




were invoivea m me preparation ot mose applications? 


23 


Not specifically, no. 


23 


A. I don't remember drafting any of those 


24 


Q. I'm going to refer to it in our discussions 


24 


applications, no. 


25 


as the 009 patent. 


25 


Q. Do you remember drafting any summaries of the 



29 (Pages 294 to 297) 

VERITEXT/NEW YORK REPORTING, LLC 
(212) 490-3430 





298 




300 


1 

X 


research that would have been reflected in those 


1 


start with the Example 1, so I'll ask you to turn to 




annliratinns' 


2 


Column 36 of the patent. 


3 


A. I dont remember it, no. 


3 


A. (Witness complies.) 


4 


Q. Do you recall being involved in the 


4 


MR. MELORO: I take it you, at this point, are 




prosecution of these applications leading up to this 009 


5 


not asking Dr. Schroff to read through anything else in 


6 


patent? And by "prosecution," I mean the exchange of 


6 


the patent? 


7 


correspondence between the United States Patent Office and 


7 


MS. McNICHOLAS: No. Tm just going to ask some 


g 


NeoRX representatives related to the patent applications. 


8 


questions right now related to the scientific experiments 


9 


A. Yes. 


9 


and work that's represented in the examples. 


10 


Q. Did you typically review office actions that 


10 


MR. MELORO: Okay. 


1 1 


the natpnt office had sent for these aorjlications? 


XI 


BY MS McNICHOLAS' 


1? 


MR MELORO* Duriho what time frame"? 


12 


Q. So at Column 36, Example 1, the title of it 


1J 


RY M** MrNICHOLAS* 

Ot 1 1<J. l*lv>l>AV>l Iwl/Wi 


13 


is "Binding to vascular smooth muscle cells in the blood 


14 


Q. During the time frame that these applications 


14 


vessel wall in vivo." 


13 


wpre filed herwpen 19Q1 and the fili no of — and the 


15 


If you could take a look at that paragraph 


16 


issuance of this for the time period that you were with 


16 


that references a particular antibody and just read 


17 


NenRy. T helieve vou said vou left the second time in 


17 


thrnnnh it 


18 


1999? 


18 


A f Witness romDlies.^ 


19 


MR. MELORO: I'm confused. Can you ask the 


19 


Can vou noint me to where I would find 


"50 

£.\J 




cm 


Pint irp 1 ? 


21 


MS. McNICHOLAS: Sure. I'll start again. 


21 


Q. Oh, yes. Towards the beginning of the 


22 


BY MS McNICHOLAS* 


22 


rinn imp nt 


23 


Q. Did you - during the period of your 


23 


A. (Witness complies.) Okay. 




amnln\/mant at KtA«"\D¥ frt\m 1 QQ1 until t*ho fima « *ai i IaA* in 

ernpioyrncni m incuka uom xyyi unui inc umc you icrt in 




vi*. wnat is mis anuooay NK-An-uif 


25 


1999, did you review office actions that were sent by the 


25 


A. What is it? 




TOO 








n a tent nffirp? 


1 


O Mm-hm 

T II I I III lla 




A T rliri nnt rpvipw the nrimarv rionimpnts no 


2 


A What rln vnn mean "what k it"? 


3 


O Did vou discuss with NeoRys in-house or 


3 


O What kind of antinodv is it and what is it 

V^. VVIIOL IVII IU UI UIIULrUUy IO IL OIIU filial 13 IL 




nt ifcirlp natpnt mi incpl nffirp sr+irtnc that thp natpnt 

UUIMUC (JalCllL L.UUIIOC1 UlllUC Ol_ULHI3 Dial UIC (JalCMt 


4 


riirprtpH l*n? 
UliCUCu LU: 


5 


nffirp hart cent with rpsoert tn thpsp annliratinnc? 


5 


MR MP1 ORO* Whirh niiPcKnn fin x/nu want him tn 
t ir\. i JtLv^iWi vvinuii Ljucouuii uu yuu woiil iiiiii w 


g 


A. Yes. 


5 


answer first? 

Ol UtTCI tll^L" 


7 


O DiH v/nii hpln NpoRVs insirtp anri/nr nutsirie 


7 




$ 


natpnt rnimspl nrpnarp resnonsps to those nffirp actinns? 

UOLCIIl pi.CpOIC 1 w^UI OC9 LU U1U3C VIIIL.C UVUUI 19 . 


3 


O What tvne nf antihrirlv its nrinin? 


9 


MR MELORO* Ever? 


9 


A Those are two different auestions What tvne 

n> i itvsc oic limfu uiiiciciii u^ucsLiviLa. «¥iiol ljtl/c 


10 


BY MS. McNICHOLAS: 


10 


of antibodv* As it states here ifs a murine IoG2b 

UI OIIUUUU|i n3 IL 9LOLCS IICIVj IL 3 O IIIUIIIIC iVJVJcU 


11 


Q. During these applications, during the period 


11 


monoclonal antibody. 


12 


of 1991 throuah — 


12 


n Olcav Anrt what is the snprifiritv nr tarnet 

wivoy. niiu vviiol 19 uic apcuiiuijr ut 10.1 ljel 


13 


MR MELORO* And did hp evpr do that nnnrtopri 


13 


of this antihndv? 

VI U 119 OIILILrUUY: 


14 


to did he do it with respect to each office action? 


14 


A Tt has multinle snerifiritips Twn that T*m 

r\» AL IIUO IIIUIUUI^ vUCVHIUwW» 1 WU UIOL A III 


15 


MS. McNICHOLAS: Right 


15 


aware of are human vasrular smooth muscle cells and human 

OnOIC V> DIC llUlltait V03L>UIOI 9IIKIUUI IIIU3LJC LiCIIS OIIU IIUI Hall 


16 


BY MS. McNICHOLAS: 


16 


melanoma cells SDectftcallv at 250K dalton antioen on 

• 1 IWIul IUI 1 IO VWI l<^/ ^^vVrll IVOI 1 J UL L Jvf\ UQILUII ul IU^vI 1 VII 


17 


Q. Just generally, did you work to — with the 


17 


melanomas 

t 1 IWIUI IUI 1 Iu3. 


18 


patent counsel inside or outside to prepare responses? 


18 


Q. Is this an antibody that was made at NeoRX? 


19 


A. I discussed with them responses. I don't 


19 


A "Marie " meaninn what? 

r\* 1 lOUw, lllwOIIIIIU V.IIOL* 


20 


remember physically preparing responses; 


20 


Q. Meaning isolated, prepared. 


21 


Q. Did you review drafts of responses that the 


21 


MR MELORO* Obiecbon to the form of the 


22 


inside or outside patent counsel prepared? 


22 




23 


A. Probably. 


23 


THE WITNESS: Was it isolated? 


24 


Q. I'd like to discuss the work and experiments 


24 


BY MS. McNICHOLAS: 


25 


that are represented in the 009 patent. And I'd like to 


25 


Q. What is the source of this antibody? Was the 
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therapeutic conjugate which ts capable of binding to the cell surface of vascular smooth 
muscle cells In mammalian host resulting In inhibition of restenosis) as well as the 
methods of administering a sustained released dosage of a therapeutic agent 
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irnmunoconjugates as a torn of administering therapeutic agents to suppress the vascular 
smooth muscle proliferation as a result of angioplasty trauma. Also disclosed in this 
document, Or. Kunz and Dr. Anderson discussed the use of modified perforated balloon 
catheters to administer or deliver the Irnmunoconjugates developed by NeoRx to the site 
of Ihe angioplasty trauma. Dr. Anderson in subsequent conversations with Dr. Kunz, 
discussed and disclosed the use of microencapsulation and methods of controlled release 
of therapeutic agents to control restenosis in the vascular wall. 
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17 
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19 Civil Procedure, the deposition of LAWRENCE L KUNZ, 
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21 Certified Shorthand Reporter, and a Notary Public for the 

22 State of Washington, on January 6, 2005, commencing at the ' 

23 hour of 9:41 a.m.., the proceedings being reported at 

24 Perkins Cole, 1201 Third Avenue, Suite 4800, Seattle, 

25 Washington. 
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13 
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23 
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25 
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1 


the inventors were of any of the inventions that were 


1 


A. Oh, 28. 


2 


submitted to the US Patent Office? 


2 


Q. - if you'd start at 28, there's a sentence 


3 


MR. AL-SALAM: Well, I think that's getting a 


3 


that starts "Other examples." 


4 


little too dose to the attomey-dient privilege. Til 


4 


A. (Witness complies.) 


5 


instruct him not to answer. 


5 


Yes, "Other examples." 


6 


MR. TIMMONS: Well, Vm not asking for the - 


6 


Q. If you could read starting with "Other 


7 


I'm asking - it's a "yes" or "no" question, whether or 


7 


examples" on to the end of that paragraph and, again, 


8 


not- 


8 


anything else that you need to feel comfortable about 


9 


MR. AL-SALAM: I know, but ifs a spedfic 


9 


that, I'd like to ask you some questions about that 


10 


question. I mean, you know, what I think is if you talk 


10 


portion, please. 


11 


the general nature or subject matter of discussion, but 


11 


A. (Witness complies.) 


12 


when you're saying did they ask you this spedfic 


12 


Yes. 


13 


question, then I think at that point you're getting into 


13 


Q, Ready? Okay. My question is, on Line 35 or 


14 


the attorney-dient privilege. 


14 


so, it talks about TGF-alpha or -beta? 


15 


MR. TIMMONS: Well, let me try to parse that, 


15 


Do you see that? 


16 


because what Tve asked him is whether or not they ever 


16 


A. Mm-hm. 


17 


approached him to find out the inventors of any 


17 


Q. What effect did TGF-alpha or -beta, to your 


18 


applications. Tve not asked him if they went to him on 


18 


understanding, have on the proliferation of smooth musde 


19 


the PCT application and said "Should Anderson be that 


19 


cells in January of 1993? 


20 


one?" 


20 


A. I don't have a recollection of what was - 


21 


My question is, generally: Did the legal 


21 


what the status of that was. 


22 


department ever seek your advice or input as to the 


22 


O ntau Tf uni i fm iIH roari frhic corfinn anH 


23 


inventors of any of the applications that were sent to the 


23 


tell me whether or not you were trying to increase or 


24 


US Patent Office. 


24 


decrease the activity of TGF-beta in this section of your 


25 


MR. AL-SALAM: Til allow you to ask that 


25 


patent application? 
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1 


question. 


1 


MR. MELORO: Objection to the form of the 


2 


MR. TIMMONS: Thank you. 


2 


question. 


3 


MR. MELORO: And Til object to the form of it 


3 


THE WITNESS: It merely means, I think, to 


4 


MR. TIMMONS: That's the least of my problems. 


4 


modulate it, whether ifs increase it or decrease it. It 


5 


Can you read that one back, what I said to 


5 


may mean to stabilize it So it could be - it could be 


6 


Mr. Al-Salam? 


6 


either. And I wouldn't know from reading — I mean, I 


7 


(Whereupon, the previous question was read back 


7 


can't remember back what we were thinking at that time. 


8 


by the court reporter, as requested.) 


8 


BY MR. TIMMONS: 


9 


MR. MELORO: Objection to form. 


9 


Q. Okay. Were you looking at TGF-beta 


10 


THE WITNESS: They never asked me for my advice 


10 


personally at that time? 


11 


of who the inventors were going to be. They asked me to 


11 


A. No. That was — we were not doing 


12 


answer questions on who did what and they would determine 


12 


experiments on it at that time. We were considering 


13 


the inventorship. 


13 


different mechanisms of action that might be applicable to 


14 


BY MR. TIMMONS: 


14 


what we were trying to do. 


15 


Q. Thank you. 


15 


Q. Did you take the TGF-alpha or -beta out of 


16 


If you could, in Klein Exhibit 11, turn to 


16 


the literature that was existent at that time? 


17 


Tab 1, please, and then go to Page 26 of the application, 


17 


MR. MELORO: Objection to form. 


18 


please. Its at the top. 


18 


THE WITNESS: I don't recall. 


19 


A. (Witness complies.) 


19 


BY MR. TIMMONS: 


20 


Q. Okay. At the bottom of Page 26 at Line 28 or 


20 


Q. Don't close it up. 


21 


so, there's a sentence that starts "Other examples of 


21 


A. Yeah. 


22 


cytostatic agents." 


22 


Q. Go on to the next page where it talks about, 


23 


Do you see that? 


23 


at Line 21 or so, "representative examples of cytoskeletal 


24 


A. Mine goes to 36. 


24 


inhibitors." 


25 


Q. Yeah. But on Line 28- 


25 


Do you see that? 
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1 


A. Yes. 


1 


smooth musde cells? 


2 


Q. And if you remember before, we went through 


2 


A. Under certain circumstances. 


3 


another section of an earlier application that talked 


3 


Q. Okay. 


4 


about representative examples of cytoskeletal inhibitors. 


4 


MR, TIMMONS: Lets mark as Kunz Exhibit 14 a 


5 


Now, this section includes cytochaiasins 


5 


letter from Lucy Hicks at UAB Research Foundation to Debra 


6 


and taxol, correct? 


6 


Leith at NeoRx Corporation dated April 15th, 1993, NeoRx 


7 


A. Correct 


7 


100020 through -21. 


8 


Q. Who identified cytochaiasins as a 


8 


(Whereupon, a 1-page letter to Lucy Hicks from 


9 


cytoskeletal inhibitor? 


9 


Debra Leith dated 2/19/93, was marked Exhibit-14 for 


10 


MR. MELORO: Objection to form. 


10 


identification.) 


11 


THE WITNESS: I do not recall. 


11 


BY MR. TIMMONS: 


12 


BY MR. TIMMONS: 


12 


Q. Have you ever seen that document before? 


13 


Q. Was it - 


13 


A. (Witness peruses document) 


14 


MR. MELORO: I just wanted to ask you: There's 


14 


I don't recall this document. 


15 


some handwriting in that paragraph. Do you know what the 


15 


Q. Okay. Let me ask you generally, then, 


16 


source of it is? 


16 


whether or not you understood that it was UAB's position 


17 


MR. TIMMONS: No. I assume ifs a patent office 


17 


that Dr. Anderson should be a named inventor on the PCT 


18 


note. But not from us, as far as I know. 


18 


application filed September 25th, 1992, and the CIP 


19 


BY MR. TIMMONS: 


19 


application filed January 28, 1993. 


20 


Q. Did Mr. Klein identify cytochaiasins as a 


20 


A. You know, I'm - you know, I'm not sure, 


21 


cytoskeletal inhibitor? 


21 


because I left all of the inventorship and who was going 


22 


A. I believe so. We had talked about a number 


22 


to appear on these, that was handled by the legal 


23 


of them, and everybody in our group was searching 


23 


department And I don't recall anything other than that 


24 


literature for any type of compound that may have an 


24 


They handled that type of thing, so I dont recall ever 


25 


effect 


25 


seeing this letter. And as far as I knew, the assigning 




131 




133 


1 


Q. And the paragraph above the last sentence 


1 


of the inventors was something that was under development 


2 


states "Preferred anti migratory and therapeutic agents are 


2 


Q. Okay. If you could turn to the second page 


3 


the cytochaiasins." 


3 


of this document 


4 


Do you see that? 


4 


A. (Witness complies.) 


5 


A. (Witness peruses document) 


5 


Q. If you could read the first paragraph to 


6 


Q. . The last sentence. 


6 


yourself, please. 


7 


A. Oh, the last - 


7 


A. (Witness complies.) 


8 


Q. It starts at Line 19. 


8 


Q. Ready? 


9 


A. Oh, okay. (Witness peruses document) 


9 


A. Okay. 


10 


Yes. 


10 


Q. Do you agree with Ms. Hick's statement that 


11 


Q. Is the only affect of cytochaiasins on 


11 


"Dr. Anderson, in conjunction with Dr. Kunz, were the 


12 


vascular smooth muscle cells as an anti migratory? 


12 


persons who conceived the invention of using NeoRx 


13 


A. No. 


13 


antibodies either coupled directly to a therapeutic agent 


14 


Q. What other effects do the cytochaiasins have 


14 


or bound to the time-released formulation of the 


15 


on vascular smooth muscle cells? 


15 


therapeutic agent to target the therapeutic agent to the 


16 


A. Well, depending on the dose, it can reach a 


16 


site of vascular trauma or disease to inhibit restenosis''? 


17 


level where it causes death or it can inhibit anything 


17 


A. Yes. 


18 


that has to do with actin positioning, any type of 


18 


Q. You agree with that? 


19 


mediator response. It could affect those, too. 


19 


A. Mm-hm. 


20 


Q. Okay. Would it - at the correct dosage, 


20 


Q. Is that a "yes"? I'm sorry. 


21 


could it affect the proliferative effect of the vascular 


21 


A. Yes. Yes. 


22 


smooth musde cells? 


22 


Q. No "mm-hms.'' 


23 


A. Yes. 


23 


A. Yes. 


24 


Q. And if you used the right dosage, could you 


24 


Q. Do you also agree with the last sentence, 


25 


also inhibit the contractile characteristics of vascular 


25 


that "Dr. Anderson also contributed to the claims relating 
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1 


to the use of a catheter to accomplish administration of 


1 


A. No. 


2 


the therapeutic agent/therapeutic conjugate"? 


2 


Q. Did you ever coat any kind of stent with a 


3 


MR. MELORO: Objection; lack of foundation with 


3 


therapeutic agent? 


4 


reference to the daims. 


4 


A. Yes. 


5 


THE WITNESS: I can't remember the exact 


5 


Q. When did you do that? 


6 


recollection of that. We talked about catheters. I'm not 


6 


A. That must have been around '95, something 


7 


sure that that wasn't something - it may well be that 


7 


like that 


8 


Pete Anderson brought that up, but it doesnt mean that it 


8 


Q. Okay. 


9 


wasn't - Imay not have paid much attention to it at that 


9 


MR. TTMMONS: Kunz 15 is a document dated 


10 


time because I may have also known about catheters but, 


10 


April 15th, 1993. The Production number is NeoRx 100022 


11 


so... 


11 


through :25. 


12 


BY MR. T1MMONS: 


12 


(Whereupon, a 4-page fax to Debra Leith from 


13 


Q. Do you have any reason - 


13 


Lucy Hicks dated 4/15/93 was marked Exhibit-15 for 


14 


A. And I have no reason to disagree that that 


14 


identification.) . 


15 


was Pete's concept. 


15 


BY MR. TIMMONS: 


16 


Q. Okay. Let me - let me go up to the first 


16 


Q. And Dr. Kunz, ifs a letter from Bob 


17 


sentence where it talks about where the antibodies are 


17 


Schroff - Robert Schroff, sorry - to Kenneth Roozen. And 


18 


coupled directly to the therapeutic agent or bound to the 


18 


my question is: Have you ever seen this document before? 


19 


time-released formulation of the therapeutic agent 


19 


MR. MELORO: With the handwriting or in any 


20 


What was the time-release formulation of 


20 


form? 


21 
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riK. i iMriUNb. mars a gooo question, in any 


22 


A. We went through a number of things for time. 


22 


form. Thafs the only one I had, so... 


23 


This - I'm just looking at the date at this. This was 


23 


THE WITNESS: (Witness peruses document) 


24 


•93. 


24 


I don't recall ever seeing this. 


25 


Some of the first things that Pete and I 


25 


BY MR. TIMMONS: 










1 


talked about as far as time-release was that the around 


x 


O- Otcav Did vou Hisn iss with — is it* 


2 


the time that we first discussed, there was a 


2 


Dr. SchrofP 


3 


biodegradable stent. One of the first things we thought 


3 


A. Yes. 


4 


of was incorporating our material into a biodegradable 


4 


O. — Dr. Schroff the issue as to whether or 


5 


stent. And from there, it progressed to micro particles, 


5 


not — and I'm readina from the first naranranh 


6 


codeines on regular stents or graphs or any type of 


6 


A Mnvhm 

• *» 1 III! Illll. 


7 


implantable device. 


7 


O. — as to whether or not Dr Anderson should 


8 


Q. Okay. Let me follow up on that a little bit 


8 


be — should remain as inventor on recent natent 


9 


Did there come a time where the therapeutic 


9 


applications drafted and submitted by NeoRx? 


10 


agent alone, not bound to a conjugate, was used in a 


10 


A. I must have at some point, but I cant 


11 


sustained-release formula? 


11 


remember precise discussions or whether it was with him. 


12 


A. Yeah. Sustained-release formula, yes. 


12 


I'm trying to recall. 


13 


Q. When was that work done, approximately? 


13 


I'll have to answer "yes," because there 


14 


A. Well, thafs why I was looking at the date 


14 


were some discussions on Pete staying in it with an 


15 


here. It may have been around this time. 


15 


inventor. I don't remember whether I discussed those with 


16 


Q. So did Dr. Anderson have input into the idea 


16 


Bob Schroff or with the legal department at NeoRx. 


17 


of using the therapeutic agent without the conjugate in a 


17 


Q. Okay. Well, I'm sure your attorney's going 


18 


sustained-release formula? 


18 


to object if I ask you if you went to the legal 


19 


A. Yes. 


19 


department But did you discuss — I'd like to limit it 


20 


Q. Okay. You said that one of the -- some of 


20 


to the things you can remember you talked about with Bob 


21 


the things you were talking about with Dr. Anderson was 


21 


Schroff. 


22 


incorporating material into a biodegrade stent 


22 


Did you discuss with Bob Schroff the 


23 


A. Yes. 


23 


decision that Pete Anderson would be named as an inventor 


24 


Q. Did you ever make a biodegradable stent with 


24 


on all pending applications? 


25 


a therapeutic agent in it? 


25 


MR. AL-SALAM: And even if those discussions 
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1 


involved communications with the legal department, for 


1 


where "Dr. Schroff proposes a modification to our original 


2 


example, if Mr. Schroff told you what the legal said or 


2 


agreement" ■ 


3 


vice versa, I would instruct you not to answer. 


3 


Were you involved at all in the 


4 


THE WITNESS: I can't remember precisely 


4 


modification of the agreement between NeoRx and UAB 


5 


discussing this with Bob Schroff. It may have all been 


5 


regarding Dr. Anderson's work? 


6 


with the legal department, but.. 


6 


A. No. 


7 


BY MR. TIMMONS: 


7 


Q. Okay. Do you know if that original agreement 


8 


Q. Okay. 


8 


was modified? 


9 


A. I don't remember discussing it in much detail 


9 


- A. No, I didnt know that 


10 


at all. 


10 


Q. Okay. If you could turn to the second page. 


11 


Q. Okay. Fine. 


11 


A. (Witness complies.) 


12 


If you'd go to the second paragraph, about 


12 


Q. In the middle of the second paragraph, 


13 


a third of way down, it says, "We are no longer pursuing 


13 


there's a sentence that states "I would propose that the 


14 


an immunoconjugate approach.'' 


14 


scope of our agreement be modified to indude any products 


15 


Do you see that? 


15 


covered by an allowed daim in a patent naming Pete 


16 


A. Yes. 


16 


Anderson or any other UAB investigator as an inventor." 


17 


Q. When would - 


17 


Did you discuss that proposal with 


18 


A. Wait a minute. 


18 


Dr. Schroff? 


19 


Q. Sorry. 


19 


A. I dont recall discussing that 


20 


The fourth line down, it says, "We are no 


20 


Q. Okay. Were you aware of any agreements made 


21 


longer pursuing an immunoconjugate approach." 


21 


between UAB and NeoRx that would cover any products 


22 


A. (Witness peruses document) 


22 


covered by an allowed daim in a patent naming Pete 




ICS, 1 3CC IU 


23 


Anriprcnn ac an im/^nfnr? 
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OA 
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24 


m. i nave int rcujiicuiuu ui any 01 uiaL. 
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1 


MR. MELORO: Objection to the characterization. 


1 


Let me mark as Kunz 16 an agreement dated 


2 


THE WITNESS: That was abandoned fairly - 


2 


September 1, 1993, NeoRx 100026 through -37. 


3 


fairly early, as far as an immunoconjugates. 


3 


(Whereupon, a 12-page Agreement was marked 


4 


"Abandon" is a bad word. I mean, you never 


4 


Exhibit-16 for identification.) 


5 


abandon - 


5 


BY MR. TIMMONS: 


6 


BY MR. TIMMONS: 


6 


Q. Have you ever seen that document before? 


7 


Q. Well, let me ask a better question. 


7 


A. (Witness peruses document) 


8 


A. The emphasis shifted probably away from the 


8 


I don't remember seeing this document. 


9 


immunoconjugates to drugs alone. And that emphasis 


9 


Q. Okay. 


10 


probably occurred in the ~ prior to this. This was '93. 


10 


MR. TIMMONS: Lets mark as Kunz Exhibit 17 a 


11 


It may have occurred a few months before this. 


11 


December 3rd, 1996 letter from Anna Wight to Dr. Peter 


12 


Q. And the emphasis switching to drugs alone, 


12 


Anderson, UAB -83 through -99. 


13 


was that therapeutic agents for preventing restenosis? 


13 


(Whereupon, a 1-page letter to Peter Anderson 


14 


A. Yes. 


14 


from Anna Wight and a 16-page copy of the daims were 


15 


Q. Thank you. And how were they to be 


15 


marked Exhibit-17 for identification.) 


16 


delivered? 


16 


BY MR. MELORO: 


17 


A. Once we shifted away from there, they would 


17 


Q. Have you ever seen that document before? 


18 


be delivered by some biodegradable material that was 


18 


A. (Witness peruses document) 


19 


within the vessel. 


19 


No. I don't recall ever seeing this. 


20 


Q. Okay. Would you agree with Dr. Schroff s 


20 


Q. Okay. Are you aware that NeoRx offered to 


21 


statement that "We have continued to build on the initial 


21 


add Peter Anderson as an inventor to applications filed by 




concepts ano reie nas conunuea to ue a vaiuauie 


Zz 


IMeOKXr 


23 


collaborator in our studies"? 


23 


MR. MELORO: Objection; lack of foundation. 


24 


A. Yes. 


24 


THE WITNESS: I don't understand the question. 


25 


Q. Let me just direct you to the third paragraph 

* 


25 


To what? 



36 (Pages 138 to 141) 

VERTTEXT/ NEW YORK REPORTING, LLC 
(212) 490-3430 



HIGHLY CONFIDENTIAL 





166 




168 


1 


was with the nanopartjdes. And Pete Anderson - this was 


1 


Q. Dr. Anderson did have a role in that daim? 


2 


a carryover of effects of nonproliferation, and Pete 


2 


A. Yes, for the same reasons. 


3 


Anderson put us in contact with Southern Research 


3 


Q. And then Claim 8, could you take a look at 


4 


Institute, that could manufacture the nanopartjdes for 


4 


that and tell me whether Dr. Anderson had any role in 


5 


antiproliferative effects. 


5 


that? 


6 


BY MR. TIMMONS: 


6 


MR. MELORO: Same objections to those questions. 


7 


Q. Okay. If you could read through Claim 1 


7 


THE WITNESS: (Witness peruses document) 


8 


again and tell me where it talks about nanopartjdes. 


8 


Yes, for the same reasons. 


9 


A. Or am I in the wrong patent? 


9 


BY MR. TIMMONS: 


10 


Q. You should be in the -928 patent Is that 


10 


Qt Okay. If you could turn to the -609 patent, 


11 


where...? 


11 


please. Ifs Klein Exhibit 8. 


12 


A. Let me read the one - 


12 


A. (Witness complies.) 


13 


Q. Let me see if you have the right patent. The 


13 


Q. If you could turn to Column 65 again, please. 


14 


-928 patent, and I want to direct your attention to 


14 


A. (Witness complies.) 


15 


Claim 1 - read whatever you want, but Claim 1 is what I 


15 


Q. And If you could just read Qaim 18 to 


16 


am interested in. 


16 


yourself, please. 


17 


MR. MELORO: I'm just going to point the witness 


17 


A. (Witness complies.) 


18 


to exactly where Cairn 1 is. 


18 


Okay. 


19 


MR. TIMMONS: Sure. 


19 


Q. . Okay? My first question is whether or not 


20 


MR. MELORO: So it starts right there and goes 


20 


the cytostatic therapeutic agent thafs in Qaim 18 has 


21 


down to there (indicating). 


21 


the same definition for you as the cytostatic agent we 


CM 


Miici yuu ve iinibiicu rcouiny, nr. liminuris 


■>? 

ex. 


LaiKcu aDout in me -7Z0 patent % 


23 


will tell you what his question is. 


23 


MR. MELORO: Lef s go back and pull out the -928 


24 


THE WITNESS: (Witness peruses document) 


24 


patent 


25 


Okay. The question? 


25 


BY MR. TIMMONS: 
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1 


BY MR. TIMMONS: 


I 


O WpII whv rlnn'f* imp rln ttiic Tfr u/milrl 
v^* wen, wi ly hum 1 wc uu uio. it wuuiu 


2 


Q. The question is whether or not Dr. Anderson 


2 


nrnhahlv hp pacipr if T incf acir vnu what a rvtnchatir 


/3 


had any role in the invention of Claim 1? 


3 


theraDeutie aaent is in fTaim 1 nn thp natpnf 

u ici Qpcuuc avjo il is 111 ^laiiii x uu uic ^U7 jJaLCllL. 


4 


MR: MELORO: Objection to form. 


4 


MR. MELORO: Objection to form. 


15 


THE WITNESS: Okay. In reading this claim - 


5 


MR MAS' aaim 1 or Claim 18? 


6 


and IVe gotten these mixed around, I'm not sure which one 


6 


MR TIMMONS* Claim 18 Som/ 


X7 


would - but this one mentions a stent in here. 


7 


MR. MELORO: Same objection. 


8 


BY MR. TIMMONS: 


8 


THE WITNESS' (Witness Denises document ^ 


9 


Q. Mm-hm. 


9 


The answpjT would be vps 


10 


A. When we mention a stent, we're talking about 


10 


BY MR. TIMMONS: 


11 


antiproliferative, and that falls into the early 


11 


Q. Okay. I probably screwed up the question 


12 


contributions of Pete with antiproliferatives. 


12 


comoletelv. Let me lust take that and run I'm kidrlina 

WllipiVMdf • hbl 1 1 JW^ UII\C UIQL UI tKM 1 UI I* XIII fxlUUII IU> 


13 


Q. Okay. So Claim 1 — in your opinion, 


13 


I'm kidding. 


14 


Dr. Anderson is a co-inventor of Qaim 1? 


14 


My Question is whether or not — could you 


15 


MR. MELORO: Objection. 


15 


tell me the definition of "cytostatic therapeutic agent" 


16 


THE WITNESS: I dont know whether it was 


16 


as you would understand in Claim 18? 


17 


determined he was a co-inventor. I said that he 


17 


A. Oh. I thought you asked if they were the 


18 


contributed to any of the aspects of antiproliferatives. 


18 


same. 


19 


BY MR. TIMMONS: 


19 


The definition I gave you is a broad one. 


20 


Q. Okay. 


20 


Ifs all categories. Ifs the same as I repeated before. 


21 


A. So from that respect 


21 


Q. Thank you. Thank you very much. 


22 


Q. If you would look at Qaim 2, 1 have the same 


22 


And as to Claim 18, did Dr. Anderson have 


23 


question about that. 


23 


any role in the invention of daim 18? 


24 


A. (Witness peruses document) 


24 


MR. MELORO: Objection to form. 


25 


Yes. 


25 


THE WITNESS: Yes. 
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1 


BY MR. TIMMONS: 


1 


MR. MELORO: He was just asking for dates. 


2 


Q. Okay. And if you'd look at Oaim 55 and read 


2 


THE WITNESS: I cant remember precise dates. 


3 


it to yourself, please. 


3 


BY MR. TIMMONS: 


4 


A. Oh, wait a minute. Wait a minute. 


4 


Q. But you dont know why Dr. Anderson isnt the 


5 


Q. Sorry. Go ahead. 


5 


named inventor on -009, -928, or -609 patents, right? 


6 


A. (Witness peruses document) 


6 


A No. 


7 


Yeah. Stents. Ifs the same. 


7 


Q. Okay. 


8 


Q. Okay. Claim 55, please, if you could take a 


8 


MR. MELORO: Can we go off the record for a 


9 


look at that 


9 


second? 


10 


A. (Witness complies.) 


10 


MR. TIMMONS: Sure. 


11 


Okay. 


11 


THE VTDEOGRAPHER: The time is 4:02 p.m. Going 


12 


Q. . Did Dr. Anderson have any role in the 


12 


off the record. 


13 


invention of Oaim 55? 


13 


(Pause in the proceedings.) 


14 


MR. MELORO: Objection to form. 


14 


THE VIDEOGRAPHER: Back on the record. The time 


15 


THE WITNESS: Yes. 


15 


is 4:12 p.m; 


16 


BY MR. TIMMONS: 


16 


BY MR. TIMMONS: 


17 


Q. Okay. If I can summarize, it seems that ifs 


17 


Q. If you could put in front of you ~ let me 


18 


your opinion that Dr. Anderson had a role in the invention 


18 


just put in front of you the... 


19 


of any daim that relates to the antiproliferative effects 


19 


Let me just put in front of you again the 


20 


of a therapeutic agent, correct? 


20 


-009 patent and have you turn to Oaim 1 thafs in 


21 


MR. MELORO: Objection to form. 


21 


Column 65. 




THP \A/TTNF^>* Ypc That's mv nprcnnal ontnlon. 


22 


A. (Witness complies.) 


23 


BY MR. TIMMONS: 


23 


Q. And we talked a little bit about the 


24 


Q. Okay. Now, is there any reason that you're 


24 


sustained-release dosage form thafs required by that 


25 


aware of that Dr. Anderson wasn't named as an inventor on 


25 


daim. 
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1 


any of the three patents that we just went through? 


1 


Do you remember that? 


2 


MR. AL-SALAM: I caution the witness not to 


2 


A. Which - 


3 


disclose the substance of any attorney-client 


3 


Q. Column 1, it says, "Administered to a mammal 


4 


communications in answering that question.. 


4 


the sustained-release dosage form." 


5 


THE WITNESS: Well, I don't think I have to. I 


5 


A. Claim 60- 


6 


played no role in determining who was going to be on the 


6 


Q. No. Oaim 1 on Column 65. Sorry. 


7 


patents. 


7 


A. Okay. Yeah. 


8 


BY MR. TIMMONS: 


8 


Q. And we talked about having a 


9 


Q. Did you ever have discussions with 


9 


sustained-release dosage form of cytochalasin-B that would 


10 


attorneys - and this is a "yes" or "no" - as to whether or 


10 


not inhibit proliferation. 


11 


not Dr. Anderson should be added to any of the three 


11 


Do you remember that? 


12 


patents that weVe just gone through? 


12 


A. Yes. 


13 


A. Any of the three patents. Yes. I answered 


13 


Q. Okay. And your point was that you could have 


14 


specific questions that they asked me. 


14 


a sustained-release dosage form that released it quickly 


15 


Q. And that was NeoRtfs attorneys? 


15 


enough as to not affect the proliferation of the ceils; is 


16 


A. Yes. 


16 


that right? 


17 


Q. Okay. And when did that occur, just - I 


17 


MR. MELORO: Objection to form. 


18 


just need a date. I don't need to know substance. 


18 


THE WITNESS: Quickly or rapid enough. 


19 


A, I can't remember specific dates. 


19 


BY MR. TIMMONS: 


20 


I may have had to answer certain questions 


20 


Q. Okay. Let me - in the same patent, could 


21 


about - 


21 


you turn to Column 9? Ifs more towards the front of the 


22 


MR. JOHNSON: Don't disclose the substance of 


22 


patent 


23 


those communications. 


23 


A. (Witness complies.) 


24 


BY MR. TIMMONS: 


24 


Q. Okay. Column 9, Line 36 or so, talks about 


25 


Q. And I was just looking for dates. 


25 


sustained release. Do you see that? 
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Dee/Ken, 

I believe you ere aware through discussions with Pete Anderson sndl^yTScks 
that there has been some Issue as to whether Pete should remain as an Inventor 
on reoent patent applications drafted and submitted by NeoRx. After several 
discussions, we have decided that Pete will be named as an Inventor on all 
pending applications. 

The Issue of Pete's Inventorship arose In the context of the progression of our 
research from the Initial concept of monoclonal antibody-based 
immunoeonjugates for the treatment of restenosis, to our present research 
activities. We are no longer pursuing an Immunooonjugate approach. However, 
we have continued to build on the Initial concepts, end Pete has continued to be a 
valuable collaborator In our studies. Since the Initial patent application was filed In 
September of 1891 , NeoRx has filed three continuations of that original 
application. The patent family has become quite complex, Involving a number of 
different technical approaches and potential product formulations. The most 
recent patent application also Involves additional non-NeoRx inventors, further 
complicating the picture. 

What I would like to do at this time Is propose a modification to our original 

agreement. As we discussed briefly during my visit In February, NeoRx most 
finance these development efforts through a variety of corporate alliances. That 
reality, and the fact that our current development activities have caused us to take 
licenses on additional technologies beyond our license with UAB, necessitate the 
proposed modifications to our agreement highly confidential NeoRx 100023 
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Our agreement currently calls for a $20,000 license fee (which has been made) 
and two additional milestone payments of $50,000 each upon the initiation 
Phase ill cftnical trials and upon product approval. We do not propose any -pv^ 0 ^ 
modifications to these payments. / ^o ^ .*^* 

The agreement also calls for a 1% royaltylon net sales by NeoRx or ltd 

sublicensee for the life of the lasMo-explre patent, or for 10 years. This provision 

was appropriate for the originally conceived Immunoconjugjsto product that 

NeoRx Intended to market directly, but Is hot appropriate for the product 

formulations currently under Investigations. In eddWon, the current agreement 

covers only "conjugates". This definition to too constrained, as we no longer are 

Investigating conjugates as described In the original patent application and the 

NeoRx-UAB agreement I would proposes that the scope of our agreement be 

modified to include any products covered] by an allowed claim In a patent nemina -j» o J) 

Pete Anderson or any other UAB Investigator as an Inventor. The current royalty] <3LviCcr0i- 

arrangement also assumes that ett products are In the field of coronary heart Jj a 9ftJ avn ,3K * 

disease. Some of the claims that have been included In the continuation S0 7r ^ 

applications are tor cancer and other noncoronary applications that have not 0 U 

directly grown out of our collaboration with UAB. * : 



I would propose the following 
royalties: 




revised terms for our agreementwith respect to •* 



For products sold by NeoRx: w 

0.5% royalty on net sales M a UAB co-Inventor patent only Is : 
required, 

> 0.25% royalty on net sales If a non-UAB patent required in addition, 
0,05% royalty on net sales of products approved for a norvcoronary 
disease Indication, 0%A/MJ Jl^h* I 



g ror products sold by a NeoRx sublicensee: 7" '* * noj*^* "Vj""" 

^ -*> 1% of royalties peld to NeoRx if UAB co-inventor patent onlyls KJdipU 
required, 



7Sl 



0.5% of royalties paid to NeoRx If e/hon-UAB)patent required In 



addition, 



--~» ----- w - W 

* 0.1% of royalties paid to NeoRx on products approved for a norv 



^ . coronary disease Indication.; , 

^ftwr* * ^ H 5vv ^ Cu ^ tJU 7 SV^wvfc 5%.... 
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^^ere Is a provision In the current element for a mi ^annual gjjr 
payment of $10,000 once productas/e approved, I see no need to alter that 




provision. 



I ^* ^ these modifications seem fair and reesoneble to you. We value our 
coHa^to^ every intention of a continued close relationship. 

Ptease let me know your thoughts on the proposed modificetjons. Once we are in 
egS^^ drafte modified agreement for your rev**. 



Sincerely yours, 




Robert W. Schroff, Ph.D. ( M.B.A. 
Vice President and General Manager 
Cardiovascular Products 

cc: Pete Anderson 
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FAX: (206)298-9442 

Bob Schroff, Ph.D., M.B.A. 

Vice President and General Manager 

Cardiovascular Products 

NeoRx Corporation 

410 West Harrison 

Seattle, WA 98119-4007 

RE: UAB RF and NeoRx Agreement 
Pete Anderson 
UAB RF Ref: FY91-031 

Dear Bob: 

Per our conversation during August you indicated your office would be forwarding to our 
attention a draft of the Agreement between NeoRx and the UAB Research Foundation. 
I would appreciate a call to indicate when I can expect said document. If I can facilitate 
the execution of this document in any way, please do not hesitate to ask me. 




mnest Regards, 



uq) C. Hid 
Program 
Patents ani 



LCH/sbh 

c: Dr. Kenneth J. Roozen 
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ORIGINAL 

AGREEMENT 



THIS AGREEMENT is entered into as of September 1, 1993, by and 
between NEORX CORPORATION ("NeoRx") , a Washington corporation whose 
principal place of business is located at 410 West Harrison Street, 
Seattle, Washington 98119, and THE UAB RESEARCH FOUNDATION 
( "UABRF" ) , located at 1825 University Boulevard, Birmingham, 
Alabama 35294-2010. 

WHEREAS, NeoRx is engaged in research and development of 
pharmaceutical products; and 

WHEREAS, NeoRx desires to develop certain products related to 
vascular trauma in general, and coronary artery angioplasty 
restenosis in particular; and 

WHEREAS, UABRF is willing to grant NeoRx exclusive rights in 
any technology developed according to the terms and conditions of 
this agreement ("the Agreement"); 

NOW, THEREFORE, in consideration of the mutual 
representations, warranties and promises herein contained, the 
parties agree as follows: 



ARTICLE I 
DEFINITIONS 

1.1 "Technology" shall mean any present and future patent 
applications and confidential information, including know-how, 
trade secrets or other data ("Know-How"), related to vascular 
trauma in general, and coronary artery angioplasty restenosis in 
particular, that is owned or controlled (in the sense of being able 
to grant licenses) by UABRF and that relates specifically to work 
conducted by Dr. Peter Anderson in conjunction with NeoRx. 

1 . 2 "Post-Angioplasty Restenosis" shall mean proliferation of 
vascular smooth muscle cells in response to trauma associated with 
angioplasty of coronary arteries in human patients. 

1.3 "Product" shall mean each product developed in whole or 
in part by NeoRx that is covered by a claim in a Patent. 

1.4 "Patent" shall mean an issued and valid US or foreign 
patent that includes a claim that encompasses Technology and that 
names a UABRF employee as an inventor. 
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1.5 "Field of Use" shall mean any use. 

^o^ 1 *f- " Ne ?? x " sha11 » ea " NeoRx corporation, any person, 
^ Partnership, or other entity in which NeoRx owns 
or controls either directly or indirectly, at least 50% of the 
assi^ee of NeoRx f° ' and any legal representative, successor or 

1.7 "Net Sales" shall mean the invoice amount received from 
SETTS^"?" *° pendent, unrelated parties in £na fiSe 
dSucJSnl: transactlons of the Product, less the following 

=^ ( v } v Tra ? e and /° r quantity discounts actually allowed 
and taken m such amounts as are customary in the trade ; 

»K.iii ) ^ SalM , a , nd 0ther excise taxes and duties paid, 
absorbed, or allowed; ' 

(iii) Amounts billed to cover transportation costs; 

(iv) Actual cost of transportation charges, if 
transportation charges are not separately billed; and 

d**i2/"°^ t t , ? paid ° r credited b Y reason of rejection, 
reductions return, or because of retroactive price 

trial MLJS? 5 !; 11 * Clinica ! 1 Trials" shall mean multicenter human 
Section 312 i f a w,^^ P™ visions of 21 CFR Part 312, Subpart A, 
Section 312.1(a) (2) relating to Form FD 1571, item 1C, with respect 
to the use of Product in vivo i n humans. respect 

n r-o*„i; 9 -n ,,product License Application" shall mean an initial 

E? D?ua iSS;JK^ C,lti0,l - C0Wing 3 Pr ° dUCt f iled with tnS Food 
ana Drug Administration, and any amendments thereto. 



ARTICLE II 
LICENSE 



_ ..J; 1 UABRF hereby grants to NeoRx, subject to the terms and 

S^^SSLS^S 1 ' K an exclusive world-wide license in the F^ld^? 
Use to develop Technology and to make, have made use sell a nS 

X^7 S ° ld ft* 0 ?* f ° r **• ter » of thi'i A^e£»£t. laifuceXe 
lalll IZln JZ ?^ ORX the right to ^ ant sublicenses no greyer in 
iub?Je??S S license granted herein. Any sublicensee! shall be 
subject to the provisions of this Agreement. 

filina'Ln^irf term of the Agreement, NeoRx shall pay for 

cove?in« ?of^ T eCUt i°. n 0f °' S * and ^reign patent application (s) 
covering Joint Invention(s) (as defined in Section 8.2(c), below) 
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In addition, KeoRx will make payments to UABRF for collaborative 
studies involving a pig model system, so long as the results of 
preliminary experiments warrant initiation and continuation of such 
collaborative study. Payments to UABRF for these collaborative 
studies will be negotiated prior to initiation of each such study. 



ARTICLE III 
DEVELOPMENT BY NEORX 

3.1 NeoRx, at its own cost and expense, shall expend 
reasonable efforts and resources to carry out the development and 
marketing of at least one Product to the point of a Product License 
Application with the Food and Drug Administration within ten years 
of the effective date of this Agreement, unless this deadline is 
extended by mutual agreement of the parties. UABRF shall not 
unreasonably withhold approval of any request by NeoRx to extend 
this period, if such request is supported by a reasonable showing 
by NeoRx of due diligence toward bringing the Product to 
commercialization. "Due diligence" shall include any reasonable 
and diligent application for approval required by any government 
agency within the United States. 

3.2 NeoRx agrees to use UABRF for the conduct of requisite 
clinical trials of the Product, wherever reasonably practicable. 

3.3 After bringing Product to the point of commercialization, 
NeoRx agrees to use reasonable efforts to keep at least one Product 
reasonably available to the public during the term of this 
Agreement . 



ARTICLE IV 
Collaboration bv UABRF 

UABRF shall expend reasonable and diligent efforts to assist 
NeoRx in the research and development of Product. These efforts 
shall include the active collaboration and consultation of Dr. 
Anderson and other appropriate research and clinical personnel. 
Further, UABRF shall perform collaborative studies involving a pig 
model system and clinical trials, so long as the results of 
preliminary experiments warrant initiation and continuation of such 
collaborative studies. 
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ARTICLE V 
ROYALTIES AND PAYMENTS 



5.1 NeoRx shall make the following non-refundable milestone 
payments with respect to each Product: 

(i) $50,000 upon initiation of Phase III Clinical Trials 
with the first Product; and 

(ii) $50,000 upon approval by the Food and Drug 
Administration of each Product License Application, but no 
more than one such payment will be made for each Product 
License Application as defined herein. 

5.2 NeoRx shall pay: 

(A) one of the following royalty rates on Net Sales of Product by 
NeoRx: 

0.5% if only a Patent covers the Product; 

0.25% if a Patent covers the Product, and if royalties paid by 
NeoRx to one or more third parties for the Product total 1% or 
more of Net Sales of Product by NeoRx; and 

0.05% if a Patent covers the Product and the Product has been 
approved for a non-coronary disease indication; and 

(B) one of the following royalty rates for Product that is sold by 
a NeoRx sublicensee: 

2.5% of royalties paid to NeoRx by its sublicensee with 
respect to such Patent, if only a Patent covers the Product; 

1.25% of royalties paid to NeoRx by its sublicensee with 
respect to such Patent, if a Patent covers the Product, and if 
royalties paid by NeoRx to one or more third parties for the 
Product total 5% or more of royalties paid to NeoRx by its 
sublicensees for Product that is sold by such sublicensees; 
and 

0.5% of royalties paid to NeoRx by its sublicensee with 
respect to such Patent, if a Patent covers the Product and the 
Product has been approved for a non-coronary disease 
indication. 

These royalties shall be paid by NeoRx to UABRF for a period ending 
upon the expiration date of the last-to-expire Patent. For any 
Product, if multiple issued Patents cover the Product, a portion of 
the Product or related methods, the total royalty rate under this 
Agreement shall not exceed 0.5% of Net Sales by NeoRx or 2.5% of 
royalties paid to NeoRx by its sublicensee with respect to such 
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Patents. If NeoRx receives non-cash consideration from a 
sublicensee as partial or complete consideration with respect to 
such Patents, NeoRx shall pay UABRF 2.5%, 1.25% or 0.5% (as 
described in (B) , above) of an imputed royalty of 5% on Product 
that is sold by the sublicensee. If cumulative annual royalties, 
paid or owing at the end of any calendar year wherein Product has 
been sold, do not exceed $10,000, NeoRx shall pay UABRF the 
difference between $10,000 and cumulative annual royalties paid or 
accrued for that calendar year. Such payment shall be made within 
ninety (90) days after December 31. If NeoRx has paid UABRF for 
animal studies, clinical trials and/or other collaborative services 
during the current calendar year, such payments by NeoRx to UABRF 
during the current calendar year shall be deemed to be cumulative 
annual royalties and be credited against the $10,000 minimum 
cumulative annual royalties. 

5.3 NeoRx agrees to submit to UABRF, within ninety (90) days 
after each calendar half year ending June 30 and December 31 
wherein Product has been sold, reports setting forth for the 
preceding six month period: (i) the amount of Product sold by 
NeoRx; (ii) the amount of royalties received by NeoRx from its 
sublicensees; and, (iii) in the event of a payment to UABRF by 
NeoRx based upon an imputed royalty, the amount of Product sold by 
such NeoRx sublicensees. 

5.4 NeoRx and/or its sublicensees shall pay all necessary 
expenses for domestic and foreign commercialization of Product, and 
such expenses shall not be deducted from any payments due UABRF as 
provided herein. 

5.5 All royalties shall be paid to UABRF in lawful money of 
the United States. NeoRx shall be responsible for compliance with 
all currency exchange laws and regulations. 



ARTICLE VI 
REPORTS AND RECORDS 

6.1 NeoRx shall keep and shall cause its sublicensees to keep 
accurate and complete records of Product made, used, sold, or 
otherwise disposed of under this Agreement appropriate to determine 
the amount of royalty fee due hereunder. Such records shall be 
retained for at least three years following a particular reporting 
period. Together with each six month royalty payment, NeoRx shall 
provide UABRF with a written report with respect to the six months 
for which royalties are paid. Such reports shall state the Net 
Sales of all of the Products which are both manufactured by and 
sold or otherwise distributed by NeoRx (and its sublicensees) , and 
shall specify in reasonable detail the manner by which the royalty 
payment for the six months period was calculated. In no event 
shall NeoRx owe UABRF more than a 0.5% royalty rate on Net Sales by 
NeoRx or 2.5% of royalties paid to NeoRx by its sublicensees for 
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any given Product and its related manufacture, distribution and 
ultimate sale. 

6.2 NeoRx (and its sublicensees) shall keep and maintain true 
and complete books and records pertaining to its distribution and 
sale of the Product in sufficient detail to enable an independent 
certified public accountant, selected by UABRF, to determine with 
accuracy whether NeoRx has fully paid all sums payable to UABRF 
pursuant to this Agreement. NeoRx (and its sublicensees) shall 
maintain its books and records for at least three years following 
the date of a particular payment. NeoRx (and its sublicensees) 
shall make such books and records, as well as appropriate 
personnel, available at reasonable times during regular business 
hours for inspection and inquiry (subject to customary 
confidentiality agreements) by UABRF* s designated certified public 
accountant. In addition, NeoRx (and its sublicensees) shall supply 
UABRF' s certified public accountant with all details and supporting 
data reasonably necessary to verify the accuracy and completeness 
of all reports and payments required by this Agreement. 



ARTICLE VII 
PROPRIETARY AND CONFIDENTIAL INFORMATION 

7.1 "Proprietary and Confidential Information" as herein 
used, means any and all information and materials concerning any 
aspect of each respective party not generally known to persons but 
those associated with that party. This shall include, but not be 
limited to, clinical data, concepts, processes and techniques, 
trade secrets, business strategies (whether or not implemented) and 
financial information. 

7.2 Proprietary and Confidential Information is disclosed in 
the strictest confidence and shall be considered confidential and 
proprietary information of the disclosing party. Except as 
otherwise provided herein, any Proprietary and Confidential 
Information that is disclosed in writing or orally between the 
parties shall be maintained as confidential for a period of five 
years from the date of this Agreement. 

7.3 Except as authorized herein or by the disclosing party, 
the receiving party will not duplicate, transfer or disclose nor 
allow any other person to duplicate, transfer or disclose any of 
the Proprietary and Confidential Information. The receiving party 
will safeguard all Proprietary and Confidential Information at all 
times so that it is not exposed to or used by unauthorized persons 
and will exercise at least the same degree of care used to protect 
its own confidential information. Except as provided herein, the 
receiving party shall not use Proprietary and Confidential 
Information without the prior written consent of the disclosing 
party, which consent shall not be unreasonably withheld. 



6 



UAB01061 



7.4 The restrictive obligations set forth above shall not 
apply to the disclosure or use of any Proprietary and Confidential 
Information which: 1) is or later becomes publicly known under 
circumstances involving no breach of this Agreement by the 
receiving party; 2) is already known to the receiving party at the 
time of receipt of the information; 3) is lawfully made available 
by a third party; or 4) is independently developed by an employee 
of the receiving party who has not been privy to the Confidential 
Information provided. 

7.5 NeoRx shall have the right to disclose Proprietary and 
Confidential Information of the disclosing party to the Food and 
Drug Administration in the process of obtaining approval of a 
Product; to disclose Proprietary and Confidential Information of 
the disclosing party to collaborators or potential collaborators 
under conditions of confidentiality; and to use Proprietary and 
Confidential Information of the disclosing party in patent 
applications describing the Technology. 

7.6 Except as explicitly set forth herein, both parties 
understand that no patent rights or licenses are granted by this 
Agreement. The disclosure of Proprietary and Confidential 
Information hereunder shall not result in any obligation for either 
party to grant any party any rights in and to the patent rights or 
other Proprietary and Confidential Information of the other party, 
and that no other obligations of any kind are assumed by or implied 
against either party, except for those stated herein. 

7.7 UABRF agrees to submit to NeoRx for review, at least 
thirty (30) days prior to oral publication or submission for 
written publication to any third party not bound by proprietary 
information restrictions comparable to those contained herein, the 
intended oral or written publication containing Proprietary and 
Confidential Information of NeoRx or such information that is 
jointly developed by the parties. UABRF agrees that upon 
reasonable request of NeoRx, and to the extent reasonably necessary 
to protect NeoRx' s patent or other legal rights, UABRF will delay 
from publishing material containing NeoRx Confidential and 
Proprietary Information. 



ARTICLE VIII 
PATENTS AND LITIGATION 

8.1 "Inventions" shall mean all discoveries, concepts and 
ideas, whether patentable or not, which arise from or are directly 
related to Proprietary and Confidential Information or property, 
including but not limited to articles, processes, methods, 
formulas, systems and techniques, as well as improvements thereof 
and know-how related thereto. 
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8.2 Any Invention made in the performance of this Agreement 
and that relates to Technology or Product shall be subject to the 
following terms and conditions: 

(a) Where the Invention is made solely by UABRF or by 
employees and/ or contractors of UABRF, title to such Invention 
shall remain in UABRF, and NeoRx and UABRF agree to negotiate 
in good faith a license agreement whereby NeoRx would be 
granted an exclusive, world-wide, irrevocable license to make, 
have made, use, sell, have sold and sublicense such Invention 
for the longer of 1) the term of any patent that may issue 
thereon, or 2) a period of ten (10) years from the date of the 
Agreement. Such license agreement shall not conflict with and 
shall be subject to laws and regulations of, and agreements 
with, the United States Government and public and private 
funding organizations, including NIH guidelines; 

(b) Where the Invention is made solely by employees or 
contractors of NeoRx, title to such Invention shall remain in 
NeoRx ; 

(c) Where the Invention is made jointly by employees or 
contractors of NeoRx and of UABRF ("Joint Invention") , title 
shall rest in both NeoRx and UABRF. 

In the case of Inventions described in Section 8(a) only, 
UABRF has the option to prepare and file world-wide patent 
applications at its sole discretion. In the case of Inventions 
described in Section 8(b) only, NeoRx has the option to prepare and 
file world-wide patent applications at its sole discretion. In the 
case of Joint Inventions described in Section 8(c) only, NeoRx will 
prepare and file a United States patent application (s) for any 
Joint Invention. Preparation, filing, prosecution and maintenance 
of corresponding foreign patent applications will be at the sole 
discretion of NeoRx. UABRF shall cooperate in expediting 
preparation, filing and prosecution of such patent applications. 

The respective costs of such patent filings will be borne by: 
UABRF wholly under Section 8(a); and NeoRx wholly under Sections 
8(b) and 8(c) . 

As used herein, the terms "inventor," "Invention," "joint 
inventors" and "joint invention" are defined to be consistent with 
those definitions established and set forth in Title 35 U.S.C. and 
case law pertaining thereto. 

8.3 If any patent application submitted by NeoRx matures into 
a Patent that claims a Product or a method of using a Product per 
se, UABRF shall notify NeoRx promptly in writing of any 
infringement of such Patent which becomes known to UABRF. NeoRx 
has no obligation to bring or prosecute any legal action against 
third parties for infringement of a Patent; however, NeoRx and 
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UABRF may mutually agree to pursue such legal action on terms to be 
negotiated in good faith by NeoRx and UABRF. In jurisdictions 
where NeoRx does not have standing to pursue legal action against 
third parties for infringement of a Patent, and if NeoRx desires to 
pursue such legal action, UABRF agrees that NeoRx may perfect such 
Patent rights in the name of UABRF. 



ARTICLE IX 
INDEMNIFICATION 

9.1 NeoRx agrees to indemnify UABRF and hold it harmless from 
and against suits, claims and demands whatsoever for injuries to or 
death of any person, damage to or loss of property alleged to have 
arisen out of, in connection with, or incidental to NeoRx' s 
performance of the terms of this Agreement. In respect of NeoRx 1 s 
obligation to indemnify, NeoRx shall defend suits, claims and 
demands brought against UABRF. NeoRx' s obligation to defend shall 
arise upon notification to NeoRx and/ or UABRF of such claim. 

9.2 In respect of NeoRx 1 s obligations set forth in section 
9.1 above, NeoRx agrees to pay, liquidate, discharge and satisfy 
any and all judgments, awards or expenses which may be rendered 
against or incurred by UABRF, including, but not limited to, all 
costs of suit, reasonable attorneys' fees and reasonable expenses 
in connection therewith, except to the extent that such judgment, 
award or expense is attributable, in whole or in part, to the 
negligence of UABRF. 



ARTICLE X 
TERMINATION 

10.1 This Agreement and the license granted in Article II 
shall have a term commencing on the effective date, unless 
terminated sooner in accordance with the provisions of this 
Agreement. Upon termination of the Agreement, all Proprietary and 
Confidential Information and materials in the possession of the 
receiving party shall be returned to the disclosing party, except 
that one copy of written information may be retained by the 
receiving party in a limited access file. If NeoRx does not file 
a Product License Application within five years of the effective 
date of the Agreement, and if this deadline is not extended by 
mutual agreement of the parties (see Section 3.1), the Agreement 
will terminate. Unless terminated sooner in accordance with the 
provisions of this Agreement, this Agreement shall remain in force 
for the longer of: (a) the last-to-expire Patent claiming a 
component or aspect of an FDA-approved Product, or (b) 10 years 
from the effective date of this Agreement. 

10.2 UABRF may terminate this Agreement if NeoRx is in breach 
because of its failure to pay royalties or milestones due and owing 
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or its failure to submit a royalty report as prescribed herein. In 
such case, UABRF shall provide written notice to NeoRx of an 
alleged breach of this Agreement, and NeoRx shall have 30 days from 
receipt of the written notice to cure the breach. If the breach is 
not cured within such 30 day period, UABRF may give notice of 
termination of the Agreement. In addition to UABRF f s right to 
terminate, both parties shall have all legal and equitable remedies 
available to enforce the terms and conditions of this Agreement. 

10.3 NeoRx may terminate this Agreement if UABRF is in breach 
because of its failure to collaborate in the research and 
development of Product. 



ARTICLE XI 
GENERAL PROVISIONS 

11.1 The interpretation and application of the provisions of 
this Agreement shall be governed by the laws of the state of 
Washington. 

11.2 Notices required to be given under this Agreement shall 
be in writing and shall be effective only when delivered to the 
addressee by mail or by facsimile at the address stated below, or 
at such other address as either party may hereafter state by 
written notice: 

If to NeoRx: 

Jeffrey J. Miller, Ph.D. , J.D. 
Senior Vice President 

Business Development and Legal Affairs 

NeoRx Corporation 

410 West Harrison Street 

Seattle, Washington 98119 

Telephone: (206) 281-7001, X518 

Facsimile: (206) 284-7112 

If to UABRF: 

Dr. Kenneth J. Roozen 

Executive Director - UAB Research Foundation 
125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 35294-2010 
Telephone: (205) 934-0622 
Facsimile: (205) 934-1221 

or such other address as either party may request in writing. 
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11.3 This Agreement constitutes the entire understanding 
between the parties and supersedes all prior agreements and 
understandings between the parties with respect to the subject 
matter hereof or information relating thereto, and neither party 
shall be obligated by any condition, promise, or representation 
other than those expressly stated herein or as may be subsequently 
agreed to by the parties hereto in writing. 

11.4 Nothing contained in this Agreement shall be construed 
as creating any partnership or joint venture between the parties. 
Neither party shall be authorized to act as agent for the other, 
nor shall either party enter into any agreement or contract on 
behalf of the other as representative or agent* 

11.5 This Agreement shall be binding upon and inure to the 
benefit of the successors and permitted assigns of the parties. 
Neither NeoRx nor UABRP shall assign this Agreement without the 
other's prior written consent, which shall not be unreasonably 
withheld. Neither party shall be deemed unreasonable if it 
withholds approval because of its good faith concern regarding 
protection of its intellectual property rights by the prospective 
assignee. 

11.6 No waiver or modification of any of the terms of this 
Agreement shall be effective unless in writing and signed by both 
parties. A waiver by either party of any right under this 
Agreement shall not be deemed a waiver by that party of the same or 
any other right or any subsequent occasion. 

11.7 If any of the provisions of this Agreement are 
determined to be to any extent invalid or unenforceable, the 
invalidity and unenforceability of that provision shall not affect 
the validity and enforceability of the remaining provisions of this 
Agreement, and the affected provision shall be construed as if it 
were written so as to be valid and enforceable to the maximum 
possible extent. 

11.8 Each party and the individuals executing this Agreement 
on that party's behalf, represents and warrants to the other party 
that it has obtained any and all necessary corporate authority to 
make and perform this Agreement. Each party further represents and 
warrants to the other that it is not precluded by the terms of any 
other agreement from making or performing this Agreement. 

11.9 Any controversy or dispute arising out of or relating to 
this Agreement shall be submitted to binding arbitration, under the 
then existing Commercial Arbitration rules of the American 
Arbitration Association. Such decision may grant legal and 
equitable relief, including but not limited to injunction, and may 
grant any other form of relief appropriate. Judgment may be 
obtained on the arbitration award in any court having competent 
jurisdiction. 
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11.10 In the event that any arbitration or action should be 
commenced to enforce, or otherwise with respect to, any of the 
terms or conditions of this Agreement, the prevailing party shall 
be entitled to recover from the other, in addition to any and all 
other relief to which it may be entitled, all of the prevailing 
party's costs and expenses thereby incurred, including reasonable 
attorney fees relating to legal services provided in advance or 
connection with any such legal proceeding or any appeal thereof. 
The arbitrator or court shall determine which party has, under all 
the circumstances, "prevailed." 



IN WITNESS WHEREOF, the parties hereto have caused this 
Agreement to be executed individually or, where applicable, by its 
duly authorized representative. 



NEORX CORPORATION THE UAH RESEARCH FOUNDATION 




Legal Affairs 




loozen 
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NeoRx 



NeoRx Corporation 

410 West Harrison 
Seattle, V/A 98 U 9-4007 
206-281-700! 
Fax206-2&4-71l2 



November 1, 1994 



Peter G. Anderson, D.V.M., Ph.D. 
406 Delcris Drive 
Birmingham, Alabama 35226 

dp. n q Patent Application Serial No. 08/062,451 

THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 
Filed: May 13, 1993 

Dear Dr. Anderson: 

The enclosed Assignment will be filed in the US ^"SatE? • 
TrtdeWk Office in connection with the above -identified .patent 

filed September '25, 1992, whxch is a CIP of U.S. berictx 
07/767,254, filed September 27, 1991. 

Please sign and return the Assignment to me by Thursday, November 
10, 1994. Thank you. 

Sincerely, 

Sue E. Lintott 
Patent Paralegal 



Enclosure 



DEFENDANT'S 
EXHIBIT , 



UAB01081 



ASSIGNMENT 



WHEREAS, we, Lawrence L. Kunz, Richard A. Klein, John M. 
Reno, David J. Grainger, James q. Metcalfe, Peter L. Weissberg 
and Peter G. Anderson (hereinafter referred to as ASSIGNORS), 
having post office addresses of 2310 223 Court, N.E., Redmond. 
Washington 98053; 6620 162nd place, S.W., Lynnwood. Washington 
98037; 2452 Elm Drive, Brier, Washington 98036; Magdalene 
College, Cambridge, England CB3 OAG; 20 Luard Road, Cambridge, 
England CB2 2PJ; 116 Shelf ord Road, Cambridge, England CB2 2NF; 
and 406 Delcris Drive, Birmingham. Alabama 35226, respectively, 
are the joint inventors of an invention entitled "THERAPEUTIC 
INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS", as described and 
claimed in the specification and claims forming part of an 
application for United States letters patent which was filed on 
May 13. 1993 and assigned U.S. Patent Application Serial No. 
08/062,451, which application in part discloses and claims 
subject matter disclosed in U.S. Serial No. 08/011,669, filed 
January 28, 1993, which application in part discloses and claims 
subject matter disclosed in PCT/US92/08220 , f iled September 25, 
1992, which application in part discloses and claims subject 
matter disclosed in U.S. Serial No. 07/767,254, filed September 
27, 1991, and now abandoned; and 

WHEREAS, NeoRx Corporation (hereinafter referred to as 
ASSIGNEE), a corporation of the State of Washington having a 
place of business at 410 West Harrison, Seattle, Washington 
98119, is desirous of acquiring the entire right, title and 
interest in and to the invention and in and to any letters patent 
that may be granted therefor in the United States and in any and 
1 all foreign countries ; 

NOW, THEREFORE, ASSIGNORS hereby sell, assign and transfer 
unto said ASSIGNEE the full and exclusive right, title and 
interest in and to said invention for the United States of 
America and its territorial possessions and all foreign 
countries, and the entire right, title and interest in and to any 
and all letters patent which may be granted therefor in the 
United States of America and its territorial possessions and in 
any and all foreign countries, and in any and all divisions, 
reissues and continuations thereof, including the right to claim 



US Serial No. 08/062,451 



priority rights deriving from said United states application by 
virtue of the International Convention r said invention, 
application and all letters patent on such invention to be held 
and enjoyed by ASSIGNEE for its use and benefit and of its 
successors and assigns as fully and entirely as the same would 
have been held and enjoyed by ASSIGNORS had this assignment, 
transfer and sale not been made, ASSIGNORS hereby authorize and 
request the Commissioner of Patents and Trademarks to issue all 
letters patent on said invention to ASSIGNEE. ASSIGNORS agree 
to execute all instruments and documents required for the making 
and prosecution of applications for United States and foreign 
letters patent, or for the purpose of protecting title to said 
invention or letters patent therefor. 
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HIGHLY CONFIDENTIAL 

1 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE HIGHLY CONFIDENTIAL 

BOSTON SCIENTIFIC SCIMED, INC., and Case No . 03-283-SLR 
BOSTON SCIENTIFIC CORPORATION, 

Plaintiffs, 

vs . 

CORDIS CORPORATION and 
JOHNSON & JOHNSON, INC., 

Defendants. 



BOSTON SCIENTIFIC SCIMED, et al., Case No. 03-1138-SLR 

Plaintiffs , 

vs . 

CORDIS, et al., and GUIDANT, et al., 

Defendants . 

HIGHLY CONFIDENTIAL 

VIDEOTAPED DEPOSITION OF JOHN RENO, Ph.D. 
Taken on behalf of the Defendant 
February 11, 2005 



VERITEXT/SPHERION DEPOSITION SERVICES 
(212) 490-3430 



HIGHLY CONFIDENTIAL 



46 I 

1 MR. JOHNSON: Thank you. And you should in 

2 genera! always feel the need to read whatever you want to 

3 put anything into context or anything you need to feel 

4 comfortable. 

5 THE WITNESS: Tm sorry. What was your 

6 question? 

7 BY MR. TIMMONS: 

8 Q. There was no question. I was just asking you to 

9 read that paragraph, and when you're done with it Til ask 

10 you some questions. 

11 A. Okay. I've read it. 

12 Q. Do you agree with the statement that taxol is an 

13 example of a cytoskeletal inhibitor? 

14 MR. JOHNSON: Objection to form, 

15 mischaracterizarjon. 

16 THE WITNESS: If you define cytoskeletal 

17 inhibitor as it does as something that acts on microtubial 

18 and microfilament networks within a cell, Td have to 

19 agree with that. But ifs not classically what I would 

20 call an inhibitor. 

21 BY MR. TIMMONS: 

22 Q. What is your understanding of the definition of 

23 cytoskeletal inhibitor, classically like you said? 

24 A. Ifs in quotes. If s got to be defined here 

25 within the specifications, so I really don't know. 



1 microtubiais, microfilaments. I'm not really concerned 

2 about those. I don't know much about those. 

3 Q. If you could turn back to the very first page of 

4 this patent, please. Do you see under "Related U.S. 

5 applications" that the application from which this issued 

6 was a continuation of serial number 62451 which was filed 

7 on May 13th, 1993? Do you remember see that? 

8 A. Yes. 

9 Q. Okay. Let me give you a document that was 

10 previously marked as Anderson Exhibit 10, a letter from 

11 Sue Lintott to a Peter Anderson attaching a -- an 

12 assignment of U.S. application serial number 0862451. 

13 (Whereupon, Anderson ExhibiMO was presented to 

14 the witness.) 

15 And I know you probably haven't seen the first 

16 page before, but if you could turn to the two-page 

17 assignment or the three-page assignment thaf s attached to 

18 that letter. 

19 And my question is whether or not thaf s your 

20 signature on the signature line dated October 27th, 1994? 

21 A. Yeah, I think it is. Ifs changed, but - 

22 Q. Tm sorry? 

23 A. I said ifs changed. 

24 Q. Your signature's changed over the years? 

25 A. Yes. 
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1 Q. Lefs take you out of the specification. If 

2 somebody asked you what a cytoskeletal inhibitor was, what 

3 would your general definition be? 

4 A. I'd have to - I'm sorry. I'd have to ask for 
5« further clarification. I'm not really sure - they would 

6 have to define what they mean by cytoskeletal. When I 

7 talk about microtubiais and microfilaments, thaf s - 

8 those are very temporary structures that are built within 

9 a cell and then dissolve. So they're not really a 

10 skeleton within the cell, at least the ones that I'm 

11 concerned about in terms of actually being involved in the 

12 motility of cells. 

13 Now, I'm not ~ I'm not a cell biologist, so I 

14 really don't understand or know very much detail about, 

15 quote, unquote, "the cytoskeleton of a cell." 

16 Q. But your understanding is that microtubial and 

17 microfilaments aren't normally considered part of the 

18 cytoskeletal of a cell? 

19 A. I believe they are to some extent But the 

20 structures that I am more familiar about which relate to 

21 my work in the cardiovascular idea relate to the temporary 

22 structures that are built to allow the cell to move. 

23 Some structures are also involved in cell 

24 division. You know, rf you see those nice mitotic 

25 pictures pulling the DNA apart, those are also 




1 Q. Did you assign your rights to the patents that 

2 you received when you were working at NeoRx to NeoRx? 

3 MR. JOHNSON: Objection, calls for a legal 

4 conclusion. You may answer. 

5 THE WITNESS: That was the policy. I was 

6 obligated to do that, and I was thrilled to do that 

7 BY MR. TIMMONS: 

8 Q. And if you look at the left-hand column -the 

9 left-hand page here, the first paragraph in the 

10 assignment, do you see at the bottom of the paragraph it 

11 lists a number of applications that were related to this 

12 application to which you were assigning? 

13 A. Yes. 

14 Q. And it goes on to list at the very bottom a 

15 application serial number 07 slash 767 comma 254 filed 

16 September 27th, 1991 and now abandoned. Do you see that? 

17 A. Yes. 

18 Q. Okay. And you signed this document in October 

19 1994? 

20 A. October 27th, 1994. 

21 Q. Who was Sue Lintott? 

22 A. I — she was a - well, it says patent 

23 paralegal. I looked at her more as a legal secretary. I 

24 guess she had some specialized training, but I dont 

25 recall, 
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Q Did she provide you with the documents to si 911 
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through 31434. And it has a reel and frame number on it, 
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fnr cnhmiccinn tn tho natpnt nffice^ 

ILH JUUI 1 IISSIL/I 1 IXJ UIC paLCIIL vllJ v-^. . 
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reel 7375 and frame 925. And that was Anderson 11. Ask 


•3 
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A Tn npnpral? T ran't -- T can't comment on this 
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you if you've seen that document before. 
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nnp Ri it in npnpral vps she would — she would be one 

Ul ICt DUl III MCI ICI Ol/ yCSj SMC »wuiu w V- W 1 
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fWhereuDon Anderson Exhibit-11 was Dresented to 
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the witness ^ 
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O If vou would look at the second naap 
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A. Yes. 


q 


rhp lonal Honartmpnt at WptiRv? 
U Ic IcUdi UcUdlUltoiL al i»c\Ji\a : 


9 


O Tc that vni ir cinnatt irp? 

W» X-w U lul yVJUl SIM) IOLLII C • 


IU 


A T havo nn irioa 
rt. 1 (lave uu lucdt 


10 


A Rnu is thic thp camp Hnctimpnt? 

M. DXJjf O U lid UIC SOI IIC UULAJl MCI 1L: 


11 


O Whn pIsp nrnvidpd vrtu with documents to sion 
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Q. Let me — 
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vjciODer £/uif iyyt on Mnuerson ±i r ngntr 
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RY MR TTMMflWQ' 
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to sign that were submitted to the patent office? 


22 


Q. Okay. If you would turn to the first page of 


i'? 
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rt. in ycNcrdi anyouuy wiuiin uic tcyai QcporuTienL 




Anderson 11, the very first paragraph again. 


24 


would do that. More specifically I believe it was the - 


24 


A. Yes. 


25 


the secretaries that typically do that 


25 


Q. You see where at the bottom of that paragraph it 
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this document in front of you so you can look at the 
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knowledge such that you may have seen such an act, you can 


23 


assignment And I'd like to give you something that was 


23 


answer the question. But to the extent Its based on any 


24 


previously marked as Anderson Exhibit 11. Thafs an 


24 


communication with anyone from the legal department; I'm 


25 


assignment of again the 451 application, NeoRx 31432 


25 


instructing you not to answer. 
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1 THE WITNESS: The answer is no. 

2 BY MR. TTMMONS: 

3 Q. So you don't know if the legal department 

4 changed the first page of this assignment? 

5 A. Thafs correct. 

6 Q. Okay. Did the legal department ever call you up 

7 and ask you for permission to remove a line from a 

8 document you had already signed? 

9 MR. McBRAYER: Objection. 

10 MR. JOHNSON: Objection to form. 

11 MR. McBRAYER: And, Dr. Reno, Tm going to 

12 instruct you again not - not to answer. And when I say 

13 you're not to answer, that means you're not to answer at 

14 all. 

15 BY MR. TTMMONS: 

16 Q. Do you have any explanation for why you have 

17 identical signatures on two documents that have different 

18 first pages? 

19 MR. JOHNSON: Objection, mischaracterization. 

20 THE WITNESS: No. Strange. 

21 BY MR. TTMMONS: 

22 Q. Do you know any reason why a reference to U.S. 

23 serial number 07 comma - slash 767 comma 254 which was 

24 filed on September 27th, 1991 would have been removed from 

25 this assignment? 



1 application serial number 62451 and 450793 which 

2 eventually issued as the 447 patent 

3 (Whereupon, Klein Exhibrt-12 was presented to 

4 the witness.) 

5 I know if s a very large document; but I'm going 

6 to try to direct you to certain portions of it. Have you 

7 ever seen this file history in this format before? 

8 A. No. 

9 Q. I did tabs this time. So, sorry. I'll do my 

10 best. Probably the best thing for me to do is to hand you 

11 the pages from here rather than having to have you go 

12 through it 

13 And what Fm going to give you is the 

14 declaration and power of attorney from this application, 

15 the 451 application. If you'd like to you can dive 

16 through that and see if you can find it But I'd like to 

17 ask you some questions about that declaration and power off 

18 attorney. If you dont mind, I could come over and find 

19 it for you if you like. 

20 A. I'm not looking for it I just want to get — 

21 Q. Oh, fine. Sure. 

22 A. - familiar with this document I just want to 

23 see a little bit - I just don't recall seeing it before. 

24 Q. And your counsel's right Whatever you need to 

25 look at, you're welcome to look at My only question 



1 MR. JOHNSON: Objection to form. 

2 THE WITNESS: No. 

3 BY MR. TTMMONS: 

4 Q. You didnt remove that reference; right? 

5 A. Absolutely not 

6 Q. If someone was going to remove a reference to a 

7 patent application from a document you had already 

8 assigned, would you have thought - or would you have 

9 requested that they had asked your permission to do so? 
J 10 MR. JOHNSON: Objection to form. 

11 THE WITNESS: I don't recall anybody asking me 

12 to do anything. And I would have been - I don't 

13 recall - 1 just don't believe such a thing would have 

14 happened. 

15 BY MR. TTMMONS: 

16 Q. Do you have any other explanation for why these 

17 two assignments have identical signatures of yourself and 

18 there's a missing line from the very first paragraph of 

19 the assignment? 

20 MR. JOHNSON: Objection to form, 

21 mischaracterizes his testimony. 

22 THE WITNESS: I have no idea. 

23 BY MR. TTMMONS: 

24 Q. Let me put before you a document that was marked 

25 as Klein Exhibit 12. And that's the file history for 
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1 about the declaration and power of attorney is, is that 

2 your signature on the third page? 

3 A. Appears to be. 

4 Q. Okay. And did you read the declaration and 

5 power of attorney before you signed it? 

6 A. I don't recall. 

7 Q. Would you have read such a document before you 

8 signed it? Would that be your normal practice? 

9 A. Yes, it would be. 

I 10 Q. Okay. What I'm going to ask you about is paper 
11 15. 

I 12 MR. JOHNSON: Thank you. 

13 BY MR. TTMMONS: 

14 Q. And rm going to - again, if you want to go 

15 through, thafs fine. But I can give you the pages from 

16 the - the document itself. I'd like to hand you the 

17 assignment that was - that's in the file history for the 

18 451 application, and ask you if thafs your signature on 

19 the second page of that document again? 
I 20 A. Yes, it is. 

21 Q. Okay. And that assignment that was submitted to 

22 the patent office, the one from the file history, does not 

23 have a reference to the 1991 application; right? 

24 MR. JOHNSON: Objection to form. 
I 25 THE WITNESS: Tm sorry. What are you referring 
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1 


to again? 


1 


through 38 and 44 through 47 were canceled? 


2 


BY MR. TIMMONS: 


2 


MR. TIMMONS: Objection to form, 


3 


Q. The end of the very first paragraph in the 


3 


mischaracterization. 


4 


assignment, that doesn't refer to the 1991 application? 


4 


THE WITNESS: Yes. 


5 


MR. JOHNSON: Objection to form. 


5 


BY MR. TIMMONS: 


6 


THE WITNESS: No, I dont see it 


6 


Q. Yes? 


7 


BY MR. TIMMONS: 


7 


A. I see that 


8 


Q. Let me have that one back. Mike, what I'm 


8 


Q. Uh-huh. And going back to paper 22, you were 


9 


turning to is paper 22 from the 793 continuation off the 


9 


the inventor on daims 35 through 38? 


10 


451. And what I'd like to do, Dr. Reno, is give you a 


10 


MR. JOHNSON: Objection, form, 


11 


copy of the amendment which was filed in a later 


11 


mischaracterization, calls for a legal condusion. 


12 


application that was a continuation of the 451. 


12 


THE WITNESS: Again, I don't — I was never 


13 


This amendment was filed on September 25th, 1995 


13 


involved - 1 don't - 1 don't know about inventorship. I 


14 


in the patent office in application serial number 


14 


deferred that completely to the patent people. 


15 


08450793. If s paper number 22 from the 793 application. 


15 


BY MR. TIMMONS: 


16 


And my question is whether or not you've ever seen that 


16 


Q. And do you consider yourself the inventor of 


17 


rinnimpnt - before 


17 


daim 44? 


18 


MR lOHN^ON* This is the one that was received 


18 


MR. JOHNSON: Same objections. 


19 


October 16th 7 


19 


THE WITNESS: I can only give you the same 


20 


MR TIMMONS- Yes ves PaDer 22 


20 


answer. 


21 


MR. JOHNSON: Just looks like there's a E or 


21 


BY MR. TIMMONS: 


22 


something after it. I wasn't sure if there was more than 


22 


Q. Okay. But in any event, the representatives of 


23 


(Jl 1C pa pel t~£~. 


23 


NpoRx identified vou as the inventor of daims 35 throuah 


24 


THE WITNESS: I don't believe I saw this before. 


24 


38 and 44 through 47 in paper 32; correct? 


25 


BY MR. TIMMONS: 


25 


MR. JOHNSON: Objection to form, . 
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O Thp third naae in there 1 s daim number 35 

* I 1 IC vi III u uuMw III U 1^1 ^ J WuJ III 1 lul 1 IL/UI *J ~J m 


1 


mischa racterization . 


2 


fYmlri vnu lust takp a look at that and read that to 


2 


THE WITNESS: It said I was a co-inventor. 


•a 
j 


\jr\\ 1 rep If 
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BY MR. TIMMONS: 
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rTho witnpos rpvipwc Hip pvhihit ^ 

V * 1 IC VV 1 Li ICOd 1 CVICVT9 U IC CAI II LSI L. J 


4 


Q. And they also asked that you be deleted as an 




rin vnu epp that"? 


5 


inventor in the application; right? 


O 


A Yps 


6 


A. Tm sorry. I'm lost In what application? 


7 


O And that talks about the use of taxoP 


7 


Q. In the — let me just read the sentence to you 


Q 
O 


A That 1 ^ mrrpft 


8 


from paper 32. This petition is submitted to request 


9 


O And daim 44 is on the next naae 


9 


that the name of John M. Reno be deleted as an inventor in 


10 


MR. JOHNSON: Just let him finish his questions. 


10 


the above-identified application;" correct? 


11 


BY MR. TIMMONS: 


11 


A. Thafs correct 


12 


O daim 44 relates to the use of a evtoskeletal 


12 


MR. JOHNSON: Do you want your individual papers 


13 


inhibitor Do vnu see that"^ 


13 


back? 


14 


MR JOHNSON* Obiection to form 


14 


MR. TIMMONS: Yeah, before I get this screwed 


15 


THE WITNESS: Yes. 


15 


up. Let me have that one. 


16 


BY MR. TIMMONS: 


16 


MR. JOHNSON: This one. This is yours, but 


17 


Q. If you keep that document in front of you, Tm 


17 


those two — 


18 


going to give you another one. What I'm going to do now 


18 


MR. TIMMONS: This one and that one. Thank you. 


19 


is I'm going to give you document 32 from the 793 


19 


MR. JOHNSON: Are we — can we put this aside 


20 


application, paper 32. And that 1 s petition to correct 


20 


or — 


21 


inventorship pursuant to 37 CFR 1.48B. And ask if you've 


21 


MR. TIMMONS: One second. 


22 


ever seen that document before? 


22 


MR. JOHNSON: Sorry. 


23 


A. No, I have not 


23 


BY MR. TIMMONS: 


24 


Q. Do you see where you're being removed as a 


24 


Q. After all that, the application for which you 


25 


co-inventor from this patent application because daims 35 


25 


were - the attorneys were trying to delete you as an 



16 (Pages 58 to 61) 

VERITEXT/SPHERION DEPOSITION SERVICES 
(212) 490-3430 



WHEREAS, we, Lawrence L. Kunz, Richard A. Klein, John M. 
Rend, David J. Grainger, James c. Metcalfe, Peter L. Weissberg 
and Peter G. Anderson (hereinafter referred to as ASSIGNORS) , 
having post office addresses of 2310 223 Court, N-E,, Redmond, 
Washington 98053; 6620 1 62nd plage, S.W. f Lynnwood, Washington 
98037; 2452 Elm Drive, Brier, Washington .98036; Magdalene 
College, Cambridge, England CB3 OAG; 20 Luard Road, Cambridge, 
England CB2 2PJ; li6 Shelf ord Road, Cambridge, England CB2 2NP; 
and 406 Delcrie Drive, Birmingham, Alabama 3522.6, respectively, 
are the joint inventors of an invention entitled "THERAPEUTIC 
INHIBITOR OP VASCDIAR SMOOTH MUSCLE CELLS", as described ; and 
claimed in this specification and claims forming part Of an 
application for United States letters patent which was filed on 
May 13, 1993 and assigned JJ.S. Patent Application Serial No. 
06/062,451, which application in part discloses and claims 
subject matter disclosed in U.S. Serial No. 08/011,669, filed 
.January .28, 1993, which application in part discloses and claims 
subject matter disclosed in PCT/US92/08220, filed September 25, 
1992.; and 

WHEREAS, NeoRx Coiporation {hereinafter referred to as 
ASSIGNEE) , a corporation of the State of Washington having a 
place of business at 410 West Barrison, .Seattle, Washington 
98119, is desirous of acquiring the entire right, title iand 
interest in and to the invention and in and to any letters patent 
that may be granted therefor in the united States and in any and 
all foreign countries; 

NOW, THEREFORE, ASSIGNORS hereby sell, assign and transfer 
unto said ASSIGNEE the full tod exclusive right, title and 
interest in an<i to said invention for the United States of 
America and its territorial possessions and all foreign 
countries, and the entire right, title and interest in and to any 
and all letters patent which may be granted therefor in the 
United States of America and its territorial possessions and in 
any and all foreign countries, and in any and all divisions, 
reissues and continuations thereof, including the right to claim 
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priority rights deriving tram said United States application by 
virtue of the International Convention, said Invention, 
application and ail letters patent oh such invention to be held 
and enjoyed by ASSIGNEE for its use and benefit and of its 
successors and assigns as fully and entirely as the same would 
have been held and enjoyed by ASSIGNORS had this assignment, 
transfer and sale not been made* ASSIGNORS hereby authorise and 
request the Commissioner of Patents and trademarks to issue all 
letters patent on said invention to ASSIGNEE. ASSIGNORS agree 
to execute all instruments and documents required for the making 
and prosecution of applications for United States and foreign 
letters patent, or for the purpose of protecting title to said 
invention or letters patent therefor. 
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PATENT 

TNT THE I JUTTED STATES PATEN T AND TRADEMARK OFFICE 
Applicants: L.L. Kunz et aL Examiner S. Barts 

Serial No.: 08/450,793 Art Unit 1204 

Filed: May 25, 1995 Docket No.: 295.003USI 

For THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 



PETITION TO CORRECT TWRNTORSHTP PURSUANT TO 37 C.F.R. 61 .4Mbl 



Assistant Commissioner for Patents 
Washington, DC 20231 



Sir: v.' 

This petition is submitted to request that the names of Richard A. Klein, David" 
J. Grainger, James C. Metcalfe, Peter L. Wetssberg and Peter G. Anderson be deleted as 
inventors in the above-identified application. Claims were canceled in the Amendments filed 
July 26, 1995 and September 21, 1995, which were directed to particular embodiments of the 
invention of which Richard A. Klein, David J. Grainger, James C. Metcalfe, Peter L. 
Weissberg and Peter G. Anderson were co-inventors. 




i2C» LC 05/29,16 0845079J 
1 122 130.00 Ck 




BSC.etai v. Cordis, et ai, 
OA03-113e-SLR(D. Del.) 

GCY 0000769 



Thus. Richard A. Klein, David J. Grainger. James C. Metcalfe, Peter L. 
Weissberg and Iteter G. Anderson are no longer inventors of the subject matter claimed in the 
above-identified application. 

Respectfully suhmitted, 
L.L.KunzetaL, 
By their attorneys, 

SCHWEGMAN, LUNDBERG, WOESSNER 

& KLUTH, PA. 
P.O. Box 2938 
Minneapolis, MM 55402 
(612) 339*0331 
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Examiner. S. Baits 



PATENT 



Serial No.: 08/450,793 Group Art Unit 1204 f/^fa 

Filed: May 25, 1995 Docket 295.003US1 -^fflfofc^ 

Title: THERAPEUTIC INHIBITOR OF VAS CULAR SMOOTH MUSCLE CELLS 

PCTTTTON TO CORRFTT INVENTOR SHIP PURSUANT TO 37 GJJR. «.48fo 

Assistant Commissioner for Patents ; 
Washington, DC 20231 * - 

Sin [• 

This petition is submitted to request that the name of John M. Reno be deleted as 

an inventor in the above-identified application. In die Amendment which accompanies mis 

Petition, claims 35-38 and 44-47 were canceled. The cancded claims are directed to particular 

embodiments of the invention of which John M. Reno was a co-inventor. 

Thus, John M. Reno is no longer an inventor of the subject matter claimed in the 

above-identified application. 

Respectfully submitted, 
Lawrence L. Kunz et al., 
By their Representatives, 

SCHWEGMAN, LUNDBERG, WOESSNER & KLUTH, P-A. 
P.O. Box 2938 
Minneapolis, MN 55402 
(612)339-0331 
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Issue Date: September 22, 1998 Patentee: Lawrence L. Kunz 
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Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS ^ 

py.QTregT pop nrPTmrATff nv cnmvmaN 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

It is requested that a Certificate of Correction be issued correcting printing errors 

appearing in the above-identified United States patent Two copies of the text of the Certificate 

in the suggested form are enclosed. 3 

Issuance of the Certificate of Correction would neither expand nor contract the gSope^f prj 

25 m n 

the claims as properly allowed, and re-examination is not required. rn ™ o 

As the error is that of the Patent Office, it is believed that no fee is due. " 00 " < 

3 g m 

f» 

The Examiner is authorized to charge any additional fees or credit overpayment to Dep&it 

o 

Account No. 19-0743. * 

Respectfully submitted, 
LAWRENCE L. KUNZ 
By his Representatives, 

. SCHWEGMAN, LUNDBERG, WOESSNER & KLUTH, PA. 
P.O. Box 2938 
Minneapolis, MN 55402 
(612) 373-6959 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

CERTIFICATE OF CORRECTION 

PATENT NO.: 5.811,447 Page 1 of 2 

DATS): Sep. 22, 1398 
tNVENTOR(S) Kunz 

It h eertifiei that error appears la tin abeveJdeotifiea patent tod that said Utters Patent is heretrf 
corrected as shown beU« 

On die front page, section [75], please delete all inventors except "Uwrence L. Kunz. Redmond, 
Wash." J 
In column 76, line 9, please delete "and for a period of time". X\ 

In column 76, line 11, please delete -while not eimiinating their" and insert ~. wherein the amount 
of said cytochalasin administered does not eliminate me- therefor, rfv 
In column 76, line 11, please delete/ability to secrete* and insert -ability of vascular smooth 
muscle cells to secrete- therefor.^ 

In column 76, line 30-34. delete c&m 9 in its entirety and insert -The method of claim Tw^erein 
the sustained release dosage form comprises mfcropaiticles or nanoparticles.- therefor, 
In column 76. lines 3*46, please delete claims 10, U and 12 in their entirety and insert 

-10. A therapeutic method comprising: t , 

(a) adnunistering to a traumarized blood vessel of a raainmalao amount of 
cytochalasin B or a cytochalasin that is a functional analog thereof effective to biologically stent 

said vessel; and , . . 

(b) administering an amount of a sustained release dosage form comprising an 
amount of a cytostatic agent effective to inhibit proliferation of the cells of said vessel in response to 
said trauma. 

11 The method of claim 10 wherein the administration is local. 
12] The method of claim 10 wherein the cytostatic agent comprises cytochalasin B or a 
cytochalasin that is a functional analog thereof.- therefor. r\/ 

In c^mn 61. Table 3. under column labeled -Time", please^elete "Cell Pallets" and insert -CeU 
Pellets- therefor. 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

CERTIFICATE OF CORRECTION 

PATENT NO.: 5,811,447 Page 2 of 2 

DATBh Sap. 22. 1938 
lNVENTOR(S| Kurtz 

ft h csftHtf J tkat error apptan in tha above-i durtrfitfl' patent ts4 tkit said Utters Patent b hereby 
carracttd as sbowa kdtw: 

In column 11 ( line 55 please insert -9- in the figure as indicated below: 

16 17 





In column 46, line 20, please insert -2*— in the figure as indicated below: 
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AppUc^UwrenceLKunz. Examiner Samuel Barts 

PatentNo, 5,811,447 Group Art Unit 1621 

bsU cDatc:Sc pter nb«22.1998 WetNo, 295.003US1 

T»e: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

Commissioner of Patents and Trademarks 
'Washington, D.C. 20231 

We are transmitting herewith the attached: o 



so 



X' Request for Certificate of Correction. 5 

X Certificate of Correction Form - PTO-1050 (in duplicate) >* g m 

X A return postcard. - S , 

. Other: . jjj » § 

Please charge any additional fees or credit overpayment to Deposit Account No. 19-0743.| g Q 
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UNTTEb . /AXES DEPARTMENT OF 
COMMERCE 

Patent and Trademark Office 

ASSISTANT SECRETARY OF COMMERCE 
AND COMMISSIONER OF PATENTS AND 
TRADEMARKS 
Washington, D.C. 2023 1 ' 



Date: AUG 15 2000 

Patent No: 5,811,447 
Issued: September 22, 1998 
Inventor: Lawrence L. Kanz, etal. 
Tide: THERAPEUTIC INHIBITOR OF VASCULAR 

SMOOTH MUSCLE CELLS 
Docket No: 295.003US1 

Re: Request for Certificate of Correction 

Consideration has been given your request for the issuance of a certificate of correction in 
the above-identified patent under the provision of Rule 1 322 or 1 323 . 

Respecting the alleged errors, the proposed corrections are not mistakes of (1) clerical 
nature, (2) typos and lot (3) minor character. The corrections also would require 
reexamination of proposed new claims. Applicant is advised that these changes must be 
made in a reissue application. 

In view of the foregoing, your request is hereby denied. 
A revised request will be favorably received. 

Further correspondence concerning mis matter should be filed and directed to Decisions 
and Certificates of Correction Branch. Any responses) must be filed within a two-month 
period. 

Decisions & Certificates 
of Correction Branch 
(703) 305-8309 




Schwegman, Lundberg, Woessner & Kluth, PA 
Attn: Janet E. Embretson 

P.O. Box 2938 _ ^-^.^-^ 

Minneapolis, MN 55402 CA03-1138-SLR {D.Del) 

GCY 0000873 
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Tft Tfffi ITNTTF.D ST ATM PATENT AND TRADEMARK OFFUCE 
5,811,447 Docket 295.003U51 

Issue Date: September 22, 1998 Patentee; Lawrence L. Knnz 

Title: THERAPEUTIC INHIBITOR OP VASCULAR SMOOTH MUSCLE CELLS 

p^A yvn REQU EST TOR CERTIFICATE OF CX)RJIECTK>N 

Decisions and Certificates of Correction Branch 
United States Patent and Trademark Office 
Washington, D.C. 20231 

Sin 

Two Certificates of Correction were requested for the above-identified patent, 
US. Patent No, 5,81 1,447, issued September 22, 1998, one matted on January 27, 2000 and the 
other mailed on February 3, 2000 (a copy of each is enclosed herewith). In correspondence from 
the Decisions and Certificates of Correction Branch dated August 15, 2000, patentee's request 
for issuance of those Certificates of Correction was denied. This paper is filed to renew the 
request for issuance of both Certificates of Correction. 

35 U.S.C. § 254 states that "[wjhenever a mistake in a patent, incurred through the 
mult of the Patent and Trademark Office, is clearly disclosed by the records of the Office, the 
Commissioner may issue a certificate of correction staring the feet and nature of such mistake, 
under seal, without charge, to be recorded in the records of patents". Errors made by the Office 
may be corrected at the request of patentee or patentee's assignee. 37 C .F JL § 1322(a). 37 
C.F.R. § 1.323 provides for the issuance of a certificate of correction ^wjhenever a mistake of a 
clerical or typographical nature or ofrninor character which was not the fault of the Office, 
appears in a patent and a showing is made that such mistake occurred in good faith, the 
Commissioner may, upon payment of the fee set forth in 37 C.F.R. § 1.20(a), issue a certificate, 
if the correction does not involve such changes in the patent as would constitute new matter or 
would require reexamination". 

U.S. Patent NO. 5,81 1,447 issued from Serial No. 08/450,793, filed May 25, 1995, 
which is a continuation of Serial No. 08/062,451, filed May 13, 1993, abandoned, which is a 
continuation in part of Serial No. 08/01 1,669, filed January 28, 1993, abandoned. In the Request 
for Certificate of Correction fled on January 27, 2000 for the '447 patent, the following 

corrections were requested; (1) deletion of the names of all inventors except Lawrence L. Kunz 

~~ BSC, et al. v. Cordis, el all 
C A. 03-1 1 38-SLR (D. Del.) 

GCY 0000878 
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formula V), column 46, line 20 (insert **Y" at the proper position in the disclosed trichotbecene), 
and column 61, Table 3 (delete "Pallets'* and insert "Pellets** therefor); and (3) corrections to 
claims 1 and 9-12. 

With respect to (IX a Petition to Correct Inventorship was filed in Serial 
No. 08/450,793 on May 21, 1996, requesting that the inventorship of the 793 application be 
changed from the joint inventorship of Lawrence L. Kunz, Richard A. Klein, John M Reno, 
David J. Grainger, James C. Metcalfe, Peter L. Weissberg, and Peter G. Anderson to the joint 
inventorship of Lawrence L. Kunz and John M. Reno (a copy of the date stamped postcard for 
papers filed on May 21, 1996, and papers filed on May 21, 1 996 which include the Petition to 
Correct Inventorship, is enclosed herewith as Exhibit A). A second Petition to Correct 
Inventorship was filed in Serial No. 08/450,793 on June 17, 1996, requesting that me 
mventorship of the *793 application be changed from the joint mventorship of Lawrence L. Kunz 
and John M Reno to the sole mventorship of Lawrence L. Kunz (a copy of the date stamped 
postcard for papers filed on June 17, 1996, and papers filed on June 17, 1996, is enclosed 
herewith as Exhibit B). 

With respect to (2), page 19 of the specification filed on May 13, 1993 and 
accorded Serial No. 087062,451 provides a chemical structure labeled "V* which has a position 
labeled "9". Position 9 is not labeled in structure V at column 1 1, line 55 of the *447 patent 
Page 83 of the '451 specification shows a tricbothecene with a position labeled "2"*, which 
position is not labeled in the trichothecene in column 46, line 20 of the '447 patent Table 3 
(page 111) of the '45 1 specification has a column denoted "Cell Pellets*'. However, the 
corresponding column in Table 3 of the '447 patent appears as "Cell Pallets'*. A copy of each of 
the pages of the '451 specification referred to above is enclosed herewith (Exhibits C-D). 

With respect to (3), in the final Office Action dated May 3, 1995 for the '451 
application, the Examiner indicated that claims 1*10, 12-13, 17-18, and 21-25 were pending, and 
that claims 12-13, 17-18 and 21-25 were directed to an independent or distinct invention from the 
originally claimed invention and so were withdrawn from consideration (Exhibit E is a copy of 
the Office Action dated May 3, 1995). On May 25, 1995, a Request for File Wrapper 
Continuation Application was filed, and the application was accorded Serial No. 08/450,793 (a 

BSC, et al. v. Cordis, etal " 
CA. 03-1 138-SLR (0. Del.) 
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Pitent Number 5411,447 

Issue Date September 22, 1994 .. 

Titte TTgRXPEUTlC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS : 

copy of the date stamped postcard, and papers filed on May 25, 2995, is enclosed herewith as 
Exhibit F> On July 26, 1995, Applicant filed an Amendment which canceled claims 1-10 and 
21-25, and added new claims 26-41 (a total of 16 new claims) (a copy of the Amendment is 
enclosed as Exhibit G). 

The first Office Action for the 793 application, dated July 25, 1995, indicates that 
the claims pending in the application were claims 12-13, 17-18 and 21-25 (a copy of the Office 
Action is attached hereto as Exhibit H). Thus, claims 26-41 in the Amendment mailed on July 
26, 1 995 were neater entered by the Examiner. 

On September 21, 1995, Applicant filed an Amendment in response to the Office 
Action dated July 25, 1995 which canceled claims 12-13, 17-18 and 21-25 (all the pendmg 
claims per the first Office Action) and added claims 2642 (a total of 22 new claims) (a copy of 
the papers filed on September 21, 1995, and the corresponding date stamped postcard, is 
enclosed as Exhibit I). Hie Office Action mailed May 23. 1996 indicates that the pending claims 
were claims 26-42. and that claims 35-38 and claims 44-42 were withdrawn from consideration 
because they were directed to an invention that was independent or distinct from the invention 
originally claimed (Exhibit J is a copy of the Office Action). Specifically, the Examiner stated 
that claims 35-38 were distinct from claims 26-34 and 39-43 because claims 35-38 were drawn 
to the use of a compound, i.e., tool, which was distinct from the use of cytochalasin B (claims 
26-34 and 39-43) and that claims 44-47 were directed to the use of a genus of compounds, Le., 
cytoskeletal inhibitors, administered at a particular time. 

Please consider that in the Amendment filed on July 26, 1995, claims 35-37 were directed 
to a method of using laxoL claim 38 was directed to a method of using nytochalasin B . and claim 
41 was directed to the use of cytoskeletal inhibitors. Given that claims directed to the use of 
cytochalasin B were deemed elected for prosecution on the merits and claims directed to the use 
of taxol or cytoskeletal inhibitors were deemed to be directed to a non-elected invention in the 
•793 application, the claims presented in the Amendment filed on Jury 26, 1995 were clearly not 
pending as of May 23, 1996. Thus, the claims which were under consideration by the Examiner 
were those in the Amendment filed on September 21, 1995, not those in the Amendment filed on 

JuJy26, 1995. -^-^ v eo 7dfe. eTal " 

CA 03-1 138-SLR (D. Del.) 
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A Supplemental Amendment was filed on October 1 8, 1996 which included a copy of the 
claims Applicant considered as pending. The Supplemental Amendment also added new 
claims 48-51, resulting in a total of 26 claims, of which 18 were directed to the use of 
cytochalasin B (a copy of the Supplemental Amendment filed on October 18, 1998 is attached 
hereto as Exhibit K). If only the claims in the Amendment filed on July 26, 1995 had been 
entered and under consideration, only 12 claims would be directed to the use of cytochalasin B. 
If the claims in the Amendment filed on July 26, 1 995 and the claims in the Supplemental 
Amendment filed on October 18, 1996 had been entered and under consideration, 16 claims 
would be directed to the use of cytochalasin B. 

The Notice of Allowability dated February 3, 1997 indicates that the allowed 
claims were claims 26-34, 39-43 and 48-51 and that they were renumbered as claims 1-1 8 (a 
copy of the Notice of Allowability is attached hereto as Exhibit L), i.e., JjJ claims were allowed. 
Thus, claims 26-34 and 39-43 (filed on September 21, 1995, including claims 32 and 33 as 
amended in an Amendment filed on December 14, 1 995) and claims 48-5 1 (filed on October 18, 
1996) were the claims which were allowed in Notice of Allowability mailed February 3, 1997, 
and which should correspond to claims 1-18 in the '447 patent In particular claims 26, 34, 39, 
40, and 41 in the 793 application should correspond to claims 1,9, 10, II, and 12, respectively, 
in the '447 patent 

However, claim 26, which was added in the Amendment filed on September 21, 
1995 and not amended thereafter, does not recite the phrases "and for a period of tune**, "while 
not eliminating their" and "ability to secrete"*, phrases which appear in claim 1 of the '447 patent 
and which were recited in claim 26 in the Amendment filed on July 26, 1995. In contrast, claim 
26 in the Amendment filed on September 21, 1995 recites "muscle cells, wherein the amount of 
said cytochalasin administered does not eluninate*the ability of vascular smooth muscle cells to 
secrete extracellular matrix". 

Claim 34, added in the Amendment filed on September 21, 1995 and not amended 
thereafter, recites **[t]he method of claim 32 wherein the sustained release dosage farm comprises 
micropara'cles or nanopara'cles". Claim 9 in the '447 patent recites "[a] therapeutic method 
comprising maintaining or expanding blood vessel luminal area by systemically administering to 



RSCetaL v. Cordis, el pi, 
CA 03-1138-SLRCD. Del.) 

GCY 0000881 



Pucnl Number. 5,8 M ,447 
hsac Vt/tn September 22, 199ft 

•Hfle: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

a mammal an effective amount of cytochalasin B or a cytochalasin that is a functional analog of 
cytocfcalasm B". Claim 9 in the '447 patent corresponds to claim 34 in the Amendment dated 
July 26, 1995 which was rjpj entered. 

Claims 39, 40 and 41 were added in the Amendment filed on September 21, 1995 
and not amended thereafter. Claim 39 was directed to a "[a] therapeutic method comprising: (a) 
adniinistering to a traumatized blood vessel of a mammal an amount of cytochalasin B or a 
cytochalasin that is a functional analog thereof effective to biologically stent said vessel; and (b) 
adniinistering an amount of a sustained release dosage form comprising an amount of a cytostatic 
agent effective to inhibit proliferation of the cells of said vessel in response to said trauma". 
Claim 10 in the '447 patent recites "[t]he method of claim 9 wherein the cytostatic agent 
comprises cytochalasin B or a cytochalasin that is a functional analog thereof (corresponding to 
claim 39 in the Amendment filed on July 26, 1995). Claim 40 was directed to "[t]he method of 
claim 39 wherein the admiriistration is local". Claim 11 in the '447 patent, recites "[t]he method 
of claim 10 wherein the sustained release formulation comprises microparticles or nanoparticles 
comprising said cytochalasin B or said functional analog thereof* (corresponding to claim 40 in 
the Amendment filed on July 26, 1995). Claim 41 was directed to "[t]he method of claim 39 
wherein the cytostatic agent comprises cytochalasin B or a cytochalasin that is a functional 
analog thereof*, while claim 12 in the '447 patent recites "[a] method for biologically stenting a 
mammalian blood vessel, which method comprises administering to the blood vessel of a 
mammal a cytoskeletal inhibitor in an amount and for a period of time effective to inhibit the 
contraction or migration of the vascular smooth muscle cells" (corresponding to claim 41 in the 
Amendment filed on July 26, 1995). 

Thus, claims ,1 and 9-12 of the *447 patent as issued correspond to claims which 
were ngt entered by the Examiner in the 793 application. 

Hie Request for Certificate of Correction filed on January 27, 2000 was intended 
to correct these errors. Based on the discussion above, it is respectfully submitted that the errors 
present in section 75, column 11, column 46, column 61, and claims 1 and 9-12 of the '477 patent 
are those of the Patent Office. Therefore, patentee respectfully submits that the Request for 
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Certificate of Correction filed on January 27, 2000 for the '447 patent should be granted and that 
no fee is due. 

In the Request for Certificate of Correction filed on February 3, 2000, patentee 
requested corrections to claims 1 and 14. A fee pursuant to 37 C.F.R. § 1.20(a) accompanied the 
Request With respect to claim 1, it was requested that the word "traumatized" be inserted after 
the phrase "biological stenting a". As mentioned above, claim 26 in the Amendment filed on 
September 21, 1995 should correspond to claim 1 in the '447 patent, and claim 26 was not 
amended after September 21, 1995. The word '"traumatized" appears after the phrase 
"biologically stenting a" in claim 26 in the Amendment filed on September 21 , 1995. Thus, it is 
respectfully submitted that the omission of the word "traumatized" in claim 1 in the '477 patent is 
the fault of the Patent Office. 

With respect to claim 14, patentee requested that the term "formulation" be 
replaced with the term "form" that the first instance of "said** be deleted, and the phrase "said 
functional** be replaced with the phrase "a functional". The replacement of the term "form" for 
"formulation" provided proper antecedent basis for that term in claim 14 (allowed claim 43) 
which depends on claim 9 (allowed claim 34). Allowed claim 34 reads "[tjhe method of claim 
32 wherein the sustained release dosage form comprises microparticles'or nanoparticles" 
(emphasis added). 

Thus, the errors to be corrected in the Request for Certificate of Correction filed 
on February 3 9 2000 were either those of the Patent Office or were of a clerical or typographical 
nature or of minor character, occurred in good faith and were accompanied by the fee as set forth 
in 37 CfJL § 1.20(a). Patentee's Representatives respectfully request that the Office grant the 
Request for Certificate of Correction filed on February 3, 2000. 
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Moreover, as none of the requested corrections in either Request for Certificate of 
Correction would expand or contract the scope of the claims a* properly allowed, reexamination 
is not required. Therefore, it is urged tot the Office grant the Requests for Certificate of 
Correction mailed on January 27. 2000 and February 3, 2000 for the '447 patent 

Respectfully submitted, 
LAWRENCE LKUNZ, 
By his Representatives, 

SCHWEGMAN, LUNDBERG, WOESSNER & KLUTH, P-A. 
P.O. Box 2938 
Minneapolis, MN 55402 
(612)373-6959 
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Janet 

I have read over the materials you sent ma 

Regarding the claim*; on European Patent Application No. 94916743.1: I agree that I had 
no input into these claims and I agree to be removed form the patent 

Regarding the claims of Therapeutic Inhibitor of vascular smooth muscle cells (US 
Patent #5,811,447): Some of the primary claims are the direct result of my Input This 
daim would not have been possible without my direct involvement and scientific 



I have noted the areas of these claims where my direct input was instrumental in 
developing these claims. I am a cardiovascular pathologist with many, years- of 
experience In this a-e. The NeoRx investigators were NOT familiar with this area and 
they depended upon me to provide this Input. 



Peter G. Anderson, O.V.M., Ph.D. 
Profisssor and Director of Pathology Undergraduate Education 
Department of Pathology, 6-045 VH 
University of Alabama at Birmingham 

1 670 University Boulevard 
Birmingham, Alabama 35294-001 9 



Phone # (205) 934-2414 
Fax# (205) 975-5697 
E-maii: pga@uab.edu 
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Docket No, 295.003US1 NRX 00068 JCO 

ISSUED CLAIMS 

Serial Nnmber 08/450,793 
UAftttant No. 5,811,447 

1. A method fcr bioiogically stenring a mammalian blood vessel, which method 
comprises: 

adml-iistering to the Mood vessel of a mammal cytochalasinBoraoytoclwlasm 

that is a functional snalog of cytochalaain B in an amount and for a period of time * >y 



effec ive to inhibit the contraction of vascclar smooth muscle cells while na^ t jjf 
eliminatin g their ability to sec rete ex t racellular matr ix. V* 

M 



2. The tsethed of claim 1 wherein the vessel is subjected to angioplasty. 

3. The method of claim 1 wheiein the eytochalasia is inflised to achieve * 
canctjEotxatioii of about 10* to ]?" M 

4. Tb& method of claim 1 whexem the cytodhalasin is locally administered 
in on* or more doses, 

5. The method of claim 4 wherein the cytochalasm is a dm i n is te red by catheter. 

6. The method of claim 1 wherein the cytochalasin 1$ adnrinietcredineolutfon, 

7. The method of claim 1 Jbrthec comprising the administration of a cytostatic 
egenl. in a sustained release dosage form 

8. The method of claim 7 whexein the cytostatic agent is effective t o inhibit ^ 
cellular proliferation subsequent to stentiog. 



i 
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9. A thtttpeutic method comprising mefatafaring or grinding bloyd ve9fig i hmrfnJ ^ ^ 
pea 1 >y systemic ally ednrfnfetcrhg to a mammal an effective amoum of 
cytochalasinBcr a cytochalasin that U a facotional analog ofcytochalasia B. 

10. The ctechod of daim 9 ^heroin Oi ejeyiosaaic agent J omprises cytochalasfaB i 
cytocaaiasia fhaf is a £mcdooaI analog tbat6o£ 



ytocnaiasmBgra 

ft* 



U. The i jeihod of claim 10 wherein the sustained release fbnmdalujn con^iisss 
micro particles or nanoparticles comprising said cytochalasin B or said functional 
analog thereol 

12. A o»fcc4fbrblol©gteaUystera^ 

comprises wfti riniffwtng to the Mood vernal of e mammal a cytodtttoal inhibitor 
in an .unoimt rod for a period of time effective to inhibit the contraption or > ^ /I 
( migration of the vascular smooth nmsole odls. ^J p [/ /if/' 



13. 



The Jiwthod of Clam !0 wherein the cytostatic agent comprises tasolcr a 
Structural analog thereof 



14. The nxthod of claim 10 wherein the sustained release famutetfaB oornprisM 
alcrojjarticles or nanopam'cles comprising said cytochalaain B or said functions! 
analog thereof: 

15. The method of claim 1 wherein the administration of cytochalasin B or a 
toictional analog thereofu befors, doling or after the tianasa. 

6. Thewefhodof claim lOwiere^ 

■foutkmd. analog thereof is before, during or after the trauma. 
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17. Tbe nefhod of claim W whertin the ataniistraiioii cf cytochalasin Bora 
functional analog thereof And the atasnlrtratfoa of the cytostatic agent is 
ebmiltaMous. 

18. The loetbod of claim 10 whereto the adrmTririiattaft of tho cytostatic agent is 
before ox flfler ths trsunu. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 



BOSTON SCIENTIFIC SCIMED, INC. and 
BOSTON SCIENTIFIC CORPORATION, 

C.A. No 03-283-SLR 

Plaintiffs, 



-vs- 



CORDIS CORPORATION and 
JOHNSON & JOHNSON, INC., 
Defendants . 



BOSTON SCIENTIFIC SCIMED, INC. and 
BOSTON SCIENTIFIC CORPORATION, 

C.A. No. 03-1138-SLR 

Plaintiffs , 
-vs- 

CORDIS CORPORATION; JOHNSON & 
JOHNSON, INC.; GUIDANT CORPORATION; 
GUIDANT SALES CORPORATION and ADVANCED 
CARDIOVASCULAR SYSTEMS , INC . , 
Defendants . 



The Videotaped Deposition of JANET 
EMBRETSON, JD, PhD, taken pursuant to Notice of Taking 
Deposition, taken before Christine K. Herman, RPR, a 
Notary Public in and for the County of Anoka, State of 
Minnesota, taken on the 12th day of January, 2005, 
at 1600 TCF Tower, 121 South Eighth Street, 
Minneapolis, Minnesota, commencing at 
approximately 9:44 a.m. 
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1 Q Thank you. And do you see there it says, 

2 describes that March patent from Indiana University as 

3 having broad claims? 

4 A Thafs what the slide says. 

5 Q And under that it says, virtually all 

6 classes of drugs? 

7 A Thafs what it says. 

8 Q Have you ever heard that NeoRx was making 

9 claims that the March '217 patent possessed broad 

10 claims and covered virtually all dasses of drugs? 

11 A No. I was not aware of that. 

12 Q Did you ever disclose to the patent office 

13 that NeoRx had a license under the '217 patent? 

14 A Not to my knowledge. 

15 Q Do you know whether NeoRx ever told the 

16 patent office that it thought the March 717 patent 

17 possessed broad claims to virtually all classes of 

18 drugs to prevent restenosis? 

19 MR. MELORO: Objection, lack of foundation. 

20 A I don't know what they did do separate from 

21 what we would be aware of during our representation. 

22 Q (BY MR. JACKSON) Can you turn back to 

23 Exhibit 5, please, which is the '009 patent? 

24 A Did you say - Oh. Exhibit 5 or 9? Sorry. 

25 Q Exhibit 5. 
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1 accurate copy of the prosecution file for this 

2 application? 

3 MR. JACKSON: I understand it to be so. Do 

4 you see anything thafs - 

5 MR. MELORO: There's nothing behind tab 12 

6 in my copy. I dont know if the original exhibit is 

7 that way or not. 

8 MR. JACKSON: I don't have a tab 12 either, 

9 and I dont have my original copy, so I couldn't tell 

10 you. 

11 MR. MELORO: Is tab 12 blank in the original 

12 exhibit as well? 

13 THE WITNESS: Yes, it is. 

14 MR. JACKSON: I won't be referring to tab 12 

15 or whatever was there. 

16 MR. AL-SALAM: That's good. 

17 MR. JACKSON: If thafs any consolation. 

18 MR. AL-SALAM: I would dearly object if you 

19 referred to the substance of tab 12. 

20 MR. JACKSON: If there's no objection, I'm 

21 just going to be referring to whaf s behind tab 1. 

22 MR. AL-SALAM: This is referring to that 

23 We're off the record still, right? 

24 THE COURT REPORTER: No. 

25 MR. AL-SALAM: Thafs fine. 
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1 A Okay. 

2 Q Do you have that in front of you? 

3 A I do. 

4 Q If you can look just at -- under the related 

5 U.S. application data on the front page again. 

6 A Yes. 

7 Q And at the bottom it says that the 

8 application is - I'm sorry - the patent is a 

9 continuation in part of application number 07/767,254; 

10 is that correct? 

11 A Thafs what it says. 

12 MR. JACKSON: I'd like to mark as 

13 application number 07/767,254 as Exhibit 12. 

14 EXHIBITS: 

15 (Deposition Exhibit No. 12 marked for 

16 identification.) 

17 MR. JACKSON: Actually, rf we can go off the 

18 record for just a moment. I just need to find my 

19 copy. 

20 VIDEO TECHNICIAN: Going off the video 

21 record at 2:08. 

22 (Whereupon, a short recess was taken.) 

23 VIDEO TECHNICIAN: We're back on the record 

24 at 2:08. 

25 MR MELORO* Mr "larlrcnn ic Pvhthit 1 ") ir» 
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1 Q (BY MR. JACKSON) If you can just turn to tab 

2 1, please. 

3 A Whaf s behind tab 1, correct? Not whaf s in 

4 front of tab 1. 

5 Q Yes. If you can just turn the page. Just 

6 review that page for a moment 

7 A This page. 

8 Q Yes. 

9 A (Witness reviewing document) 

10 Q Do you see the serial number? 

11 A Yes. 

12 Q Is that the 754 application, the serial 

13 number thafs referred to on the '009 patent, 

14 Exhibits? 

15 A The numbers are identical, yes. 

16 Q And do you see that Lawrence Kunz and Peter 

17 Anderson are listed as inventors? 

18 A As applicants, yes. 

19 Q As applicants. I'm sorry. Do you have an 

20 understanding from reviewing this page what law firm 

21 was prosecuting this application? 

22 A Yes. 

23 Q What firm is that? 

24 A Christensen, O'Connor, Johnson & Kindness. 

25 Q Have you ever communicated with that firm? 
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1 


A Not to my memory, no. 


1 


was on the application, from the beginning was named 


2 


MR. JACKSON: Til ask that the reporter 


2 


as an inventor, and if I recall, the patent issued 


3 


mark as Exhibit 13 a document Bates numbered UAB01108 


3 


with his name on it 


4 


through UAB01111. 


4 


Q Did you communicate with Dr. Anderson 


5 


EXHIBITS: 


5 


subsequent to this letter? 


6 


(Deposition Exhibit No. 13 marked for 


6 


A No, I did not 


7 


identification.) 


7 


Q Why haven't you communicated with him? 


8 


Q (BY MR. JACKSON) Take a moment to review 


8 


MR. MELORO: Objection to form. 


9 


that 


9 


A I was not asked to do so. 


10 


A The entire document? 


10 


Q (BY MR. JACKSON) If you can turn to the page 


11 


Q No. Just the first page. 


11 


ending UAB — or numbered, rather, UAB01110. Under 


12 


A (Witness reviewing document.) 


12 


daim 10, do you have an understanding of what 


13 


Q Do you recognize this document? 


13 


Dr. Anderson is indicating there? 


14 


A I do. 


14 


MR. AL-SALAM: Object to the form of the 


15 


Q What is it? 


15 


Question. 


16 


A It is a letter sent to me via facsimile from 


16 


A One would guess that Dr. Anderson was 


17 


Dr. Peter Anderson that has enclosures with it 


17 


indicating that he contributed to the use of a 


18 


Q Can you describe the enclosures? 


18 


cytostatic agent 


19 


A It is a claim set, as issued in U.S. Patent 


19 


Q (BY MR. JACKSON) And if you turn - I'm 


20 


No. 5,811,447, and there is underlining, stars, 


20 


sorrv. If vou oo down to Daraaranh 12 do vou see 


21 


checks, initials, PGA with regard to certain portions 


21 


there there's some underiininn and a check and 


22 


of certain daims. 


22 


initials PGA? 


23 


Q If you can turn back to the first page of 


23 


A Yes. 


24 


the document Do you see where it says, I have read 


24 


Q And do you have an understanding of what is 




Auar frKo msatoriafc ♦"hat" \/ni i\/a cant mo? 


ZD 


being indicated there? 
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1 


A Yes. 


1 


MR AL-SALAM* Same om'ection 


2 


Q Do you recall what materials you sent to 


2 


A I would auess it would hp thp samp that 


3 


Dr. Anderson? 


3 


Dr. Anderson believed that he contributed to the use 


4 


A I believe I sent this claim set and the 


4 


of an aaent that inhibits contraction or miaratinn of 


5 


claim set in the European patent application 


5 


vascular smooth muscle rplls And T donM" pvpn know 

»U.Jv»U»UI .71 1 IUWU I 1 1 luJVlW v.v^ll<3. f\l \\J X UUM L v VVI 1 Ixl IUYV 


6 


No. 94916743.1, and I likely also sent documents to be 


6 


if I'd oo to the aaent but an effect the effect is 


7 


executed that required his signature to effect an 


7 


what he helDed contribute to 


8 


inventorship change. 


8 


O If vou can turn back to Exhibit 5 It's thp 


9 


Q And did he sign those documents? 


9 


'009 oatent Is Dr Anderson listed as an inventor nn 

-j puLciiit io l/i • miuciduii iislcu ao ai i iiivciilui vji i 


10 


A No. Not to my knowledge. He didn't return 


10 


the '009 Datent? 


11 


them with a signature. 


11 


A He's not listed on the front of the '009 


12 


Q If you go to the second — I'm sorry — the 


12 


patent. 


13 


third paragraph beginning regarding the daims of 


13 


O Can vou exDlain whv he's not listed as an 

x^ V**J» I JWU UApiUII ■ Til IJT 1 IW O 1 IVk 1 1 *2 IVU CJO Oil 


14 


therapeutic inhibitor. Do you see why where he 


14 


inventor of the '009 patent? 


15 


states, Some of the primary daims are the direct 


15 


MR AL-SALAM* Obiection vaaue 


16 


result of my input? 


16 


A Hp was not considered to hp an ini/pnrnr r*f 
r\ i it. ¥»ua i il/l \m\ ioiuci cu WJ L/C all lllVCllLvi Wl 


17 


A Yes, I see that 


17 


the claims that issued. 


18 


Q And, This daim would not have been possible 


18 


0 ( BY MR JACKSON^ And whv is that? 


19 


without my direct involvement and sdentific 


19 


A An analvsis was done tn Hptprminp who wprp 

*» 1 Ul IUI J JIO tiu9 UUI IE LV/ UCLCI 1 1 111 IC Wl IU VVCI C 


20 


expertise? 


20 


the inventors on those claims. 


21 


A Yes. That's what it says. 


21 


0 Who conducted that analvsis? 

x^ >iiiw vwi luuwivu uiai ui luiTdiJ. 


22 


Q Was Dr. Anderson named, ever named as an 


22 


A Multinle individuals wprp invnlvpd at 

1 lUIUpiC IIIUIVIUUUlO WCIC IIIVUIVCVJ Ql 


23 


inventor under U.S. Patent '447 as a result of this 


23 


different times, so it would be mvself Warren 

willbl Ull U 1 1 IV»«J, J\S 11 f(UUIU L/G> IHJfOdl, VVOI ICM 


24 


letter? 


24 


Woessner and Anna Lewak Wight. 


25 


A To the best of my recollection, Dr. Anderson 


25 


0 When vou were — or vour firm was 
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NeoRx 



NeoRx Corporation 

410 West Harrison 



ScanltWA 98119-4007, 



206-281-7001 



Fax 206-284 -7 U 2 



September 25, 1996 



bate 1 - Z->-0S ' E xhihit # ^ 




jCase „ fin ^ 1 - |1 

;Deponent /L^^ .1, 



EN KNO\\0T TON 



Dr. Peter Anderson 
University of Alabama at Birmingham 



Naegeli Reporting Corporation 
«00Y528-3335 FAX (503} 227-7123 



Department of Pathology, Volker Hall G023 
UAB Station 
Birmingham, AL 35294 

Re: U.S. Patent Application Serial Number 08/406,92 1 
NeoRx# 00068 IUS 

Dear Pete: 

It was a pleasure talking to you Friday afternoon. I am sending you the patent applic; 
and claims we discussed on which you are being added as an inventor. Please, let me 
know if you have any comments or questions. 

I look forward to seeing you on your next trip to Seattle. 
Best regards, 




Anna Lewak Wight 

Senior Intellectual Property Counsel 



krb 
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NeoRx 



NeoRx Corporation 

410 West Harrison 
Seattle WA 981 19-4007 
206-281-7001 
Fax 206-284-71 12 



December 3, 1996 



Dr. Peter Anderson 

University of Alabama at Birmingham 

Volker Hall G023 

UAB Station 

Birmingham, Alabama 35294 

IN RE: USSN 08/406,921 (NeoRx File: NRX 00068 IUS) 
USSN 08/389,712 (NeoRx File: NRX 00068 HCP) 
Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

Dear Dr. Anderson: 

It was a pleasure talking with you yesterday. Thank you for your cooperation in signing 
and returning the Petitions. 

As we discussed, I am forwarding to you copies of the claims in the two applications in 
which you are being named as an inventor. 

Again, thank you for your cooperation. 



Best regards, 




Anna Lewak Wight 
Director, Intellectual Property 

/tc 

Enc. 

- Date V r ,f . C E xhibit # \1 
] Case AinXtC fcA- ^>^J • 

\ Deponent frrwOZ*- 

Reporter TIAREIDT 
i Naegeli Reporting Corporation 

(800)528-3335 FAX (503)227-7123 
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SERIAL/APPLICATION NO.: US 08/406,921 NRX 00068 IUS 

SLW295.001US2 | 


TITLE: 


Therapeutic Inhibitor of Vascular Smooth Muscle Cells 


INVENTORS: 




FILED: 


3/23/93 (in US); priority date 9/25/92 


LINEAGE: 


National filing of PCT/US92/08220 (68 BPC), filed 9/25/92 
from which priority claimed 


STATUS: 


Pending 


EXAMINER (GROUP): 


Unknown I 



FIELD OF THE INVENTION 

This invention relates generally to therapeutic methods involving surgical or intravenous 
introduction of binding partners directed to certain target cell populations such as smooth muscle 
proteins, cancer ceils and effector cells of the immune system, particularly for treating conditions 
such as stenosis following vascular trauma or disease, cancer and diseases that are mediated by 
immune system effector cells. 

ABSTRACT OF THE DISCLOSURE 

Methods are provided for inhibiting stenosis following vascular trauma or disease in a 
mammalian host, comprising administering to the host a therapeutically effective dosage of a 
therapeutic conjugate containing a vascular smooth muscle binding protein that associates in a 
specific manner with a cell surface of the vascular smooth muscle cell, coupled to a therapeutic 
agent that inhibits a cellular activity of the muscle celL 

COUMS AS-AMENDED (As of October 18,1995) * 

1 . A method for inhibiting vascular smooth muscle cells of a mammal for a period of time to 
achieve a therapeutic objective, which method comprises administering to the mammal a 
dosage form comprising an amount of therapeutic agent effective to inhibit vascular 
smooth muscle cell activity without substantially killing the cells, wherein the dosage form 
is bound to a binding peptide or protein capable of specifically binding to vascular smooth 
muscle cells, stromal cells or interstitial matrix surrounding vascular smooth muscle cells. 

2. A method of claim 1 wherein the administering step is accomplished with a catheter. 
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A memod of claim 1 wherein the administering step is accomplished 



with an infusion 



7. 
8. 
9. 
10. 

11. 
12. 

13. 

14. 

15. 

16. 



17. 



A method of claim 1 wherein the therapeutic agent is 
analog thereof. ^ 



a protein kinase inhibitor or an 



A method of ciam , wherein to tor^ agent is suramin or an anatog thereof 
A «,«hod of cMm , wherein the Enc age,,, is „ „ ^ ^ 

An.eU.od of dairn , whe™ ^ ^ ^ ^ 

iC^S^*^ " — eomp.sh.g 

A method of claim 22 wherein the dosage fern, is biodegradable. 

I^SSX"*"* *• th ^™* » »**. of restenosis 



A method of claim 1 wherein the therapeuti, 
smooth muscle cells. 



c agent exerts a cytostatic effect on vascular 
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impacting non-target cells, which method comprises locally administering to the mammal a 
dosage form comprising an effective amount of therapeutic agent effective in killing target 
cancer cells, wherein the dosage form is bound to a binding peptide or protein capable of 
specifically binding to an epitope associated with target cancer cells, and wherein the 
therapeutic agent is selected from the group consisting of Roridin A and Pseudomonas 
exotoxin or analogs thereof. 

Claim 18 canceled. 

1 9. - A method for treating a mammalian immune system-mediated disease characterized by an 
effector cell population that is accessible to local administration of a dosage form by 
achieving a metabolism modulating effect on target effector cells, which method comprises 
locally administering to the mammal a dosage form comprising an amount of therapeutic 
agent effective in achieving a metabolism modulating effect on target effector cells with or 
without substantially killing the cells, wherein the dosage form is bound to a binding 
peptide or protein capable of specifically binding to an epitope associated with target 
effector cells, and wherein the therapeutic agent is selected from the group consisting of 
Roridin A and Pseudomonas exotoxin, suramin, staurosporin or analogs thereof 

Claim 20 canceled. 

21. The method of claim 1 wherein the therapeutic agent is a cytoskeletal inhibitor. 

22. The method of claim 1 wherein the dosage form is a sustained release dosage form. 

23. The method of claim 4 wherein the binding protein is monoclonal antibody NR-AN-01. 

24. The method of claim 10 wherein the particulate structure comprises a polymer derived 
from the condensation of alpha-hydroxycarboxylic acids and related lactones. 

25 . The method of claim 24 wherein the polymer is selected from the group consisting of a 
polylactide, a polyglycolide, and a copolymer of lactide and glycolide subunits. 

26. The method of claim 25 wherein the polymer is poly (lactide coglycolide). 

27. The method of claim 17 wherein the dosage form is a sustained release dosage form. 

28. The method of claim 19 wherein the dosage form is a sustained release dosage form. 

29. The method of claim 22 wherein the therapeutic agent is a cytoskeletal inhibitor. 
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ORIGINALLY FILED CLAIMS 



1. A method for inhibiting vascular smooth muscle cells of a mammal substantially without 
killing the cells for a sustained period of time to achieve a therapeutic objective, which 
method comprises administering to the mammal a sustained release dosage form having 
dispersed therein an effective amount of therapeutic agent capable of inhibiting vascular 
smooth muscle cell activity without killing the cells, and the dosage form being bound to a 
binding peptide or protein capable of specifically localizing to vascular smooth muscle 
cells, stromal cells or interstitial matrix surrounding vascular smooth muscle cells. 

2. A method of claim 1 wherein the administering step is accomplished with a catheter. 

3. A method of claim 1 wherein the administering step is accomplished with an infusion 
needle. 

4. A method of claim 1 wherein the binding protein specifically associated with a chondroitin 
sulfate proteoglycan expressed on vascular smooth muscle cell membranes. 

5. A method of claim 1 wherein the binding protein or peptide specifically associates with an 
epitope on collagen, extracellular glycoproteins, reticulum or elastic fibers. 

6. A method of claim 1 wherein the therapeutic agent is a protein kinase inhibitor or an 
analog thereof 

7. A method of claim 1 wherein the therapeutic agent is suramin or an analog thereof. 

8. A method of claim 1 wherein the therapeutic agent is staurosporin or an analog thereof 

9. A method of claim 1 wherein the therapeutic agent is nitroglycerin or an analog thereof. 

10. A method of claim 1 wherein the dosage form exhibits a particulate structure comprising 
microparticles, nanoparticles or a mixture thereof. 

11. A method of claim 1 wherein the dosage form is biodegradable. 

12. A method of claim 1 wherein the sustained time period for release of the therapeutic agent 
ranges from about 3 to about 21 days. 

13. A method of claim 1 wherein the sustained time period for release of the therapeutic agent 
ranges from about 10 to about 21 days. 
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14. A method of claim 1 wherein the therapeutic objective is the reduction of restenosis 
following angioplasty. 

15. A method of claim 1 wherein the activity being inhibited is selected from the group 
consisting essentially of DNA synthesis and migration of vascular smooth muscle cells. 

1 6. A method of claim 1 wherein the therapeutic agent exerts a cytostatic effect on vascular 
smooth muscle cells. 

17. A method for treating a mammalian cancer that is accessible to local administration of a 
dosage form by achieving a cytotoxic effect for a sustained period of time on cancer target 
cells substantially without impacting non-target cells, which method comprises 
administering to the mammal a sustained release dosage form having dispersed therein an 
effective amount of therapeutic agent capable of killing target cancer cells, and the dosage 
form being bound to a binding peptide or protein capable of specifically localizing to an 
epitope associated with target cancer cells. 

18. A method of claim 17 wherein the therapeutic agent is selected from the group comprising 
Roridin A and Psevdomonas exotoxin or analogs thereof 

19. A method for treating a mammalian immune system-mediated disease characterized by an 
effector cell population that is accessible to local administration of a dosage form by 
achieving a metabolism modulating effect for a sustained period of time on target effector 
cells substantially without killing the cells, which method comprises administering to the 
mammal a sustained release dosage form having dispersed therein an effective amount of 
therapeutic agent capable of achieving a metabolism modulating effect on target effector 
cells with or without killing the cells, and the dosage form being bound to a binding 
peptide or protein capable of specifically localizing to an epitope associated with target 
effector cells. 

20. A method of claim 1 9 wherein the therapeutic agent is selected from the group comprising 
Roridin A and Pseudomonas exotoxin, suramin, staurosporin or analogs thereof. 
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SERIAL/APPLICATION NO.: US 08/389,712 , NRX 00068 HCP 

SLW295.007US1 


TITLE: 


Therapeutic Inhibitor of Vascular Smooth Muscle Cells | 


INVENTORS: 


Lawrence L. Kunz, Richard A. Klein ^^^^^SSSS?^ 


FILED: 


2/15/95 | 


LINEAGE: 


This application claims priority from USSN 08/0 1 1 ,669 
(68 CCP), filed 1/28/93, which is a CIP of PCTAJS92/08220 
: (68 EPC), filed 9/25/92, 


STATUS: 


Pending 


EXAMINER (GROUP): Samuel Barts (Group 1200) 



FIELD OF THE INVENTION: 



This invention relates generally to therapeutic methods involving surgical or intravenous 
introduction of binding partners directed to certain target cell populations, such as smooth 
muscle cells, cancer cells,,somatic cells requiring modulation to ameliorate a disease state and 
effector cells of the immune system, particularly for treating conditions such as stenosis 
following vascular trauma or disease, cancer, diseases resulting from hyperactivity or hyperplasia 
of somatic cells and diseases that are mediated by immune system effector cells. Surgical or 
intravenous introduction of active agents capable of altering the proliferation or migration or 
contraction of smooth muscle proteins is also described. The invention also relates to the direct 
or targeted delivery of therapeutic agents to vascular smooth muscle cells that results in dilation 
and fixation of the vascular lumen (biological stenting effect). Combined administration of a 
cytocidal conjugate and a sustained release dosage form of a vascular smooth muscle cell 
inhibitor is also disclosed. 

ABSTRACT OF THE DISCLOSURE: 

Methods are provided for inhibiting stenosis following vascular trauma or disease in a 
mammalian host, comprising administering to the host a therapeutically effective dosage of a 
therapeutic conjugate containing a vascular smooth muscle binding protein that associates in a 
specific manner with a cell surface of the vascular smooth muscle cell, coupled to a therapeutic 
agent dosage form that inhibits a cellular activity of the muscle cell. Methods are also provided 
for the direct and/or targeted delivery of therapeutic agents to Vascular smooth muscle cells that 
cause a dilation and fixation of the vascular lumen by inhibiting smooth muscle ceil contraction, 
thereby constituting a biological stent. 
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3. 
4. 



1. A method foi ^maintaining an expanded vessel luminal a«a follo^ Vascular tra 

which method comprises: war uauma, 

- adinmisterii^toa 

cytostatic .amount of a therapeutic agent which does not exhibit substantial 
cytotoxicity. 

2. 

binduig peptide or proton capable of specifically binding to vascular smooth muscle 
cells, stromal cells or interstitial matrix surrounding vascular smooth muscle cells. 

The method of Claim 1 wherein the administering step is accomplished with a catheter. 

The method of Claim 2 wherein the binding protem [specifically associates with a 
chondroitm sulfate proteoglycan expressed on vascular smooth muscle cells. 

5. The : method of Claim 1 wherein the therapeutic agent is a cytoskeletal inhibitor or an 
analog thereof; 

6 c^^^andoT 1 ^^* e4e ^° tic ^ entcom P ri ^ ac ^? ch ^ asin <>ra 

7. The method of Claim 1 wherein the sustained release dosage form comprises 
biodegradable microparticles, biodegradable nanoparticles or a mixture thereof. 

8. .The method lof Claim 1 wherein the therapeutic agent is released over a period of time 
from about 3 to about 21 days. 

9. A method for maintaining an expanded vessel luminal area following vascular trauma, 
which method comprises: ^ 

administering to the vessel a cytostatic amount of a therapeutic agent 
which does not exhibit substantial cytotoxicity, wherein the therapeutic agent is 
administered directly or indirectly to a traumatized vessel, and wherein the 
therapeutic agent is a cytoskeletal inhibitor or an analog thereof. 

10. The method of Claim 9 wherein the adrainistering step is accomplished with a catheter. 

1 1 . The method of Claim 9 wherein the therapeutic agent is a cytoskeletal inhibitor. 



12. 



The method of Claim 9 wherein the therapeutic agent comprises a cytochalasin or a 
cytochalasin analog. 
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13. The method of Claim 9 further comprising the step of subsequently administrating a 
sustained release dosage form comprising an effective amount of a cytostatic therapeutic 
agent that inhibits the contraction or migration of smooth muscle cells. 

1 4. The method of Claim 1 3 wherein the sustained release dosage form comprises an 
attached binding peptide or protein capable of specifically binding to smooth muscle 
cells, stromal cells or interstitial matrix surrounding smooth muscle cells. 

1 5. (Twice amended) A method for maintaining an expanded vessel luminal area following 
vascular trauma, which method comprises administering to a mammal the following: 

(a) a therapeutic formulation comprising a cytocidal agent and a binding 
protein or peptide capable of specifically binding to vascular smooth muscle cells, 
stromal cells or interstitial matrix surrounding vascular smooth muscle cells; and 

(b) a sustained release dosage form comprising an effective amount of a 
cytostatic therapeutic agent which does not exhibit substantial cytotoxicity. 

1 6. The method of Claim 1 5 wherein the cytocidal agent comprises a toxin or toxin subunit 
and the cytostatic therapeutic agent is a cytoskeletal inhibitor. 

1 7. The method of Claim 1 5 wherein the sustained release dosage form comprises an 
attached binding peptide or protein capable of specifically binding to vascular smooth 
muscle cells, stromal cells or the interstitial matrix surrounding vascular smooth muscle 
cells. 



Claim 18 canceled. 



1 9. The method of Claim 1 wherein the cytostatic therapeutic agent comprises taxol or an 
analog thereof. 

Claims 20-27 canceled. 



28. A method for inhibiting vascular smooth muscle cells of a mammal, which method 
comprises administering to the mammal a dosage form comprising an amount of a 
cytoskeletal inhibitor effective to inhibit vascular smooth muscle cell activity without 
substantial cytotoxicity to the cells, wherein the dosage form is bound to a binding 
peptide or protein capable of specifically binding to vascular smooth muscle cells, 
stromal cells, or interstitial matrix surrounding vascular smooth muscle cells. 

29. The method of Claim 28 wherein the admiiiistering step is accomplished with a catheter. 

30. The method of Claim 28 wherein the adniinistering step is accomplished with an infusion 
needle. 
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3 1 . The method of Glaim 28 wherein the binding protein specifically associates with a 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cell membranes. 

32. The method of Claim 31 wherein the binding protein comprises monoclonal antibody 
NR-AN-01. 

33 . The method of Claim 28 wherein the binding protein or peptide specifically associates 
with an epitope on collagen, extracellular glycoproteins, reticulum or elastic fibers. 

34. : The method of Claim 28 wherein the cytoskeletal inhibitor comprises a cylochalasin or an 

analog thereof. 

35. The method of Claim 28 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

36. The method of Claim 28 wherein the dosage form comprises a sustained release dosage 
form. 

37. The method of Claim 36 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

38. The method of Claim 36 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof 

39. The method of Claim 36 wherein the dosage form exhibits a particulate structure 
comprising microparticles, nanoparticles or a mixture thereof. 

40. The method of Claim 39 wherein the cytoskeletal inhibitor comprises cytochalasin B or a 
cytochalasin that is an analog thereof. 

4 1 . The method of Claim 39 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

42. The method of Claim 39 wherein the particulate structure comprises a polymer derived 
from the condensation of alpha-hydroxycarboxylic acids and related lactones. 

43. The method of Claim 42 wherein the polymer is selected from the group consisting of a 
polylactide, a poiyglycolide, and a copolymer of lactide and glycolide subunits. 

44. The method of Claim 43 wherein the polymer is poly(lactide co-glycolide). 

45. The method of Claim 36 wherein the dosage form is biodegradable. 



CONFIDENTIAL 

Do NOT reproduce or distribute without permission 

Revised October 8, 1996 
CAWPWIN60\WPDOCSVALW\CX^S3KW^068HCP.WPD 



UAB00092 



46. The meAod of Claim 36 wherein the therapeutic agent is released over a period from 
about 3 to about 2 1 days. 

48 ' So^lj ° f Claim ^ Wh?fein % adm Wstration reduces restenosis following 

49 ' 2oT^o°f f ° laim 48 ^ a c ^-in or an 

50 " Aere^ th ° d ° f ^ ^ *" Cyt0skeletal comprises taxol or an analog 



51. 



52. 



54. 



55. 
56. 

57. 



^LZyf C !T 28 3Ctivity 18 ***** from the group 

consisting of contraction and migration of vascular smooth muscle ceUs. 

c^SS 1 ^ Cl3i S 28 "fc^*? activitv bemg inhibited is selected from the group 
rn^c^ cells. ' 3SSembly aad ^assembly in vascular smooth 



53 ' ^Tf 10 *? Claim u 2 ? 46 activity «"* " ^"ted from the group 

mmc S ^ ^ ^ dkassembl y in vascular smooth 

A method for inhibiting vascular smooth muscle cells of a mammal for a sustained oeriod 
of tune to achieve a therapeutic objective, which method comprises aTiSg to Ae 

re LT d ° Sage f0nD C ° mprising 30 ~ of a ^eS g 

The method of Claim 54 wherein the administering step is accomplished with a catheter. 
Themethod of Claim 54 wherein the adrninistering step is accomplished with an infusion 

° f 2* n 5 i WhCrdn 46 d0Sage fonn a bin <W peptide or protein 

ca^e of specifically binding to vascular smooth muscle cells, stromal cells , 
interstitial matrix surrounding vascular smooth muscle cells. 



or 
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58. The method of Claim 57 wherein the binding protein specifically associates with a 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cell membranes. 

59. The method of Claim 58 wherein the binding protein comprises monoclonal antibody 
NR-AN-01. 7 

60. The method of Claim 57 wherein the binding protein or peptide specifically associates 
with an epitope on collagen, extracellular glycoproteins, reticulum or elastic fibers. 

61. The method of Claim 54 wherein the cytoskeletal inhibitor exerts a cytostatic effect on 
vascular smooth muscle cells. 

62. The method of Claim 54 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

63. The method of Claim 54 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

64. The method of Claim 54 wherein the dosage form comprises microparticles, 
nanoparticles or a mixture thereof. 

65. The method of Claim 64 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

66. The method of Claim 64 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

67. The method of Claim 64 wherein the particulate structure comprises a polymer derived 
from the condensation of alpha-hydroxycarboxylic acids and related lactones. 

68. The method of Claim 67 wherein the polymer is selected from the group consisting of a 
polylactide, a polyglycolide, and a copolymer of lactide and glycolide subunits. 

69. Thememc>dofClaim68wherefomerx>lym^ 

70. The method of Claim 54 wherein the dosage form is biodegradable. 

71. The method of Claim 54 wherein the therapeutic agent is released over a period from 
about 3 to about 21 days. 

72. The method of Claim 54 wherein the therapeutic agent is released over a period from 
about 10 to about 21 days. 
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73. The method of Claim 54 wherein the therapeutic objective is the reduction of restenosis 
following angioplasty. 

74. The method of Claim 73 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 



75. 



76. 



The method of Claim 73 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 6 



A method of Claim 54 wherein the activity being inhibited is selected from the group 
consisting of a contraction and migration of vascular smooth muscle cells. 

77. The method of Claim 54 wherein the activity being inhibited is selected from the group 
consisting of microfilament synthesis, assembly and disassembly in vascular smooth 
muscle cells. 

78. The method of Claim 54 wherein the activity being inhibited is selected from the group 
consisting of microtubule synthesis, assembly and disassembly in vascular smooth 
muscle cells. 

79. A method for treating a traumatized vessel, which method comprises: 

administering to a mammal a sustained release dosage form comprising an 
amount of a cytoskeletal inhibitor effective to inhibit the contraction or migration 
of smooth muscle cells. 

80. The method of Claim 7? wherein the sustained release dosage form comprises a binding 
peptide or protein capable of specifically binding to vascular smooth muscle cells, 
stromal cells or interstitial matrix surrounding vascular smooth muscle cells. 

81. The method of Claim 80 wherein the binding protein specifically associates with a 
chondromn sulfate proteoglycan expressed on vascular smooth muscle cells. 

82. The method of Claim 79 wherein the administering steps is accomplished with a catheter. 

83. The method of Claim 79 wherein the vessel is traumatized by angioplasty. 

84 " tita^f ^ ° f Claim ^ WhCTein c y toskeletal inhibitor comprises taxol or an analog 

85. The method of Claim 79 wherein the cytoskeletal inhibitor comprises a cytochalasin or a 
cytochalasin analog. 



CONFIDENTIAL 
Do NOT reproduce or distribute without permission 



^ Revised October 8, 1996 

C:\WIW^wPIXX3WLW\CUUMS.BIO68\0006gHCP.WPD 



UAB00095 



86. 



The method of Claim 79 wherein the sustained release dosage form comprises 
biodegradable microparticles, biodegradable nanoparticles or a mixture thereof 



87. The method of Claim 79 wherein the administration is over about 3 to about 2 1 days. 

88. The method of Claim 79 comprising the administration of a series of doses of the 
therapeutic agent 

89. A method for biological arteromyectomy, which method comprises administering to a 
mammal the following: 

a cytocidal conjugate comprising a cytocidal agent and a binding partner 
capable of specifically binding to vascular smooth muscle cells, stromal cells or 
interstitial matrix surrounding vascular smooth muscle cells; and a sustained 
release dosage form comprising an amount of a cytoskeletal inhibitor effective to 
inhibit the contraction or migration of smooth muscle cells. 

90. The method of Claim 89 wherein the cytocidal agent comprises a toxin or toxin'subunit. 

91. The method of Claim 89 wherein the sustained release dosage form comprises a binding 
peptide or protein capable of specifically binding to vascular smooth muscle cells, 
stromal cells or the interstitial matrix surrounding vascular smooth muscle cells. 

92. The method of Claim 89 wherein the cytoskeletal inhibitor comprises a cytochalasin or a 
cytochalasin analog. 

93. The method of Claim 89 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

94. The method of claim 9 wherein the therapeutic agent comprises taxol or an analog 
thereof. 

95. The method of Claim 15 wherein the cytocidal agent and the binding protein or peptide 
are linked. 



96. The method of claim 6, 12 or 97 wherein the cytochalasin comprises cytochalasin B. 

97. A method for maintaining an expanded vessel luminal area following vascular trauma, 
which method comprises: 

administering to a mammal a sustained release dosage form comprising an 
effective amount of a cytostatic therapeutic agent which does not exhibit 
substantial cytotoxicity, wherein the sustained release dosage form comprises an 
attached binding peptide or protein capable of specifically binding to vascular 
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smooth muscle cells, stromal cells or interstitial matrix surrounding vascular 
smooth muscle cells. 

98. The method of claim 97 wherein the cytostatic agent is a cytoskeletai inhibitor or-an 
analog thereof. 

99. The method of claim 97 wherein die cytostatic agent is taxol or an analog thereof. 

1 00. The method of claim 97 wherein the cytostatic agent is a cytochalasin or an analog 
thereof. 

101. The method of claim 1, 9, 15 or 97 wherein the administration of the therapeutic agent is 
before, during or after the vascular trauma. 

102. The method of claim 1, 9, or 97 wherein the administering step is accomplished by a 
means other than a catheter. 

ORIGINALLY FILED CLAIMS: 

1 . A method for maintaining an expanded vessel luminal area following vascular trauma, 
which method comprises: 

administering to a mammal a sustained release dosage form having 
dispersed therein an effective amount of a therapeutic agent that inhibits the 
contraction or migration of smooth muscle cells. 

2. The method of Claim 1 wherein the sustained release dosage form is coated with a 
covalently attached binding peptide or protein capable of specifically localizing to 
vascular smooth muscle cells, stromal cells or interstitial matrix surrounding vascular 
smooth muscle cells. 

3 . The method of Claim 1 wherein the administering step is accomplished with a catheter. 

4. The method of Claim 2 wherein the binding protein specifically associates with a 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cells. 

5. The method of Claim 1 wherein the therapeutic agent is a cytoskeletai inhibitor or an 
analog thereof. 

6. The method of Claim 1 wherein the therapeutic agent is cytochalasin B or a cytochalasin 
that is a functional analog of cytochalasin B. 

7. The method of Claim 1 wherein the sustained release dosage form is a biodegradable 
microparticie, biodegradable nanoparticle or a mixture thereof. 
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8. The method of Claim 1 wherein the period of time ranges from about 3 to about 21 days. 

9. A method for m a int ai nin g an expanded vessel luminal area following vascular trauma, 
which method comprises: 

administering to the vessel an effective amount of a therapeutic agent that 
inhibits the contraction of [sic] migration of smooth muscle cells, wherein the 
therapeutic agent is administered directly or indirectly to a traumatized vessel 

1 0. The method of Claim 9 wherein the administering step is accomplished with a catheter. 

1 1 . The method of Claim 9 wherein the therapeutic agent is a cytoskeletal inhibitor or an 
analog thereof 

12. The method of Claim 9 wherein the therapeutic agent is cytochalasin B or a cytochalasin 
that is a functional analog of cytochalasin B. 

1 3 . The method of Claim 9 further comprising the step of subsequently administrating a 
sustained release dosage form having dispersed therein an effective amount of a 
therapeutic agent that inhibits the contraction or migration of smooth muscle cells. 

14. The method of Claim 13 wherein the sustained release dosage form is coated with a 
covalently attached binding peptide or protein capable of specifically localizing to 
smooth muscle cells, stromal cells, or interstitial matrix surrounding smooth muscle cells. 

15. A method for maintaining an expanded vessel luminal area following vascular trauma, 
which method comprises administering to a mammal the following: 

a cytocidal conjugate comprising a cytocidal agent and a binding partner 
capable of specifically localizing to vascular smooth muscle cells, stromal cells or 
interstitial matrix surrounding vascular smooth muscle cells; and 

a sustained release dosage form having dispersed therein an effective 
amount of a therapeutic agent that inhibits the contraction of [sic] migration of 
smooth muscle cells. 

1 6. The method of Claim 1 5 wherein the cytocidal agent comprises a toxin or toxin subunit 
and the therapeutic agent is a cytoskeletal inhibitor. 

1 7. The method of claim 15 wherein the sustained release dosage form is coated with a 
covalently attached binding peptide or protein capable of specifically localizing to 
vascular smooth muscle cells, stromal cells or the interstitial matrix surrounding vascular 
smooth muscle cells. 



1 8. The method of claim 13 wherein the administering step is accomplished by inserting into 
said vessel an intravascular stent comprising a biodegradable coating or porous non- 
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biodegradable coating having releasably dispersed therein the sustained release dosage 
form. 



19. The method of claim 1 8 wherein the intravascular stent is metallic. 

20. The method of claim 1 8 wherein the intravascular stent consists essentially of a 
biodegradable material 

21 . The method of claim 20 wherein the biodegradable material has releasably dispersed 
therein the sustained release dosage form. 

22. The method of claim 9, wherein the vessel is a vascular graft, comprising following the 
surgical excision or isolation of the graft vessel, distending the graft vessel with an 
infusion of a therapeutic agent in an amount effective to cause an increase in the luminal 
area following engraftment of the graft 

23 . The method of claim 22 wherein the infusion is accomplished by pressure infusion at of 
from about 0.2 to 1 atmospheres for a time period of about 2-4 minutes. 

24. The method of claim 22 wherein the therapeutic agent utilized is cytochalasin B, or a 
functional analogue thereof. 

25. The method of claim 24 wherein the amount of therapeutic agent administered is 
sufficient to inhibit stenosis. 
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g/N 08/3g9,7M PATENT 
IN THE UNITE D STATES PATENT AND TRADEMARK OFFICE 

Applicants: Lawrence L. Kunz et al. Examiner S. Barts 

Serial No.: 08/389,7 1 2 Group Art Unit 1 204 

Filed: February 15, 1995 Docket: 295.007US1 

Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

PETITION TO CORRECT INVENTORSHIP PURSUANT TO 37 C.F.R, 6 1,48^ 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

We, Lawrence L. Kunz and Richard A. Klein declare that we are the named 
inventors of the above-identified patent application, U.S. patent application Serial No. 
08/389,712, filed February 15, 1995, and make this petition pursuant to 37 C.F.R. §1.48(a), to 
correct the inventorship from the joint inventorship of Lawrence L. Kunz and Richard A. KJein 
to the joint inventorship of Lawrence L. Kunz and John M. Reno. 

The above-identified application is a continuation in part of U.S. application 
Serial No. 08/011,669, Filed January 28, 1993, now abandoned, which is a continuation in 
part of intemationaJ application No. PCT/US92/08220, filed September 25, Lawrence 
L. Kunz and Richard A Klein are the named inventors in U.S. application 5 f No. 
08/011,669. ( 

In early February 1995, at the time the papers were being prepared to file the 
above-identified application, NeoRx Corporation's outside patent counsel, NeoRx Corporation 
being the owner upon assignment of the application, was under the impression that the 
inventorship of the subject matter claimed in the above- identified application was the same as 
that of the parent application, i.e., U.S. application Serial No. 08/01 1,669. 

In early 1996, the complete record of the parent application of the above- 
identified application was reviewed by the Senior Intellectual Property Counsel of NeoRx 
Corporation. Immediately subsequent to the review, the Senior Intellectual Property Counsel of 
NeoRx Corporation and outside patent counsel conducted a legal and factual analysis to 
determine whether the named inventors were the actual inventors of the subject matter claimed in 
the above- identified application. 



Serial Number: 08/389.712 
Filing Date: February 15, 1995 

Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELJ-S 
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In April 1996, the Senior Intellectual Property Counsel of NeoRx Corporation 



and outside patent counsel concluded that claims directed to a particular embodiment of the 
invention, of which Richard A. Klein was a co-inventor, were never presented in the above- 
identified application. Therefore, Richard A. Klein was erroneously, without deceptive 
intention, included as a named inventor in the above-identified application. 

Moreover, in February 1997, the legal representatives of NeoRx Corporation 
and outside patent counsel concluded that the above-identified application was amended, in the 
Preliminary Amendment filed October 30, 1995, to include claims which were directed to a 
particular embodiment of the invention, the use of a particular agent (taxol) in the methods of 
the invention, of which John M. Reno was a co-inventor. Thus, John M. Reno was 
erroneously, without deceptive intention, omitted as a named inventor in the above-identified 
application. 



present application through error and inadvertent oversight. Furthermore, this error was made 
without deceptive intention on the part of the actual inventors. Therefore, correction of the 
inventorship of the present application is appropriate under 37 C.F.R. §1.48{a), and is 
earnestly solicited. 



true and that all statements made on information and belief are believed to be true, and further 
that these statements are made with the knowledge that willful false statements and the like are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United 
States Code, and that such willful false statements may jeopardize the validity of this 
application or any patent issuing thereon. y 



It is respectfully submitted that the correct inventors were not named in the 



We further declare that all statements made herein of our own knowledge are 



Dated 




Richard A. Klein 



S/N0 g/389JM PATENT 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicants: Lawrence L. Kunz et al. Examiner S. Baits 

Serial No.: 08/389,712 Group Art Unit 1204 

Filed: February 15, 1995 Docket: 295. 007US1 

Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

CONSENT OF ASSI GNEE T O CO M*ECTK )N OF KNYENTORSfflF 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Sin 

NeoRx Corporation, 410 West Harrison, Seattle, Washington 981 19-4007, being 
the sole owner of the above-identified-application, as evidenced by the Assignment enclosed 
herewith executed by Lawrence L. Kunz and John M. Reno, hereby consents to the change of 
inventorship in the above-identified application from the joint inventorship of Lawrence L. Kunz 
and Richard A. Klein to the joint inventorship of Lawrence L. Kunz and John M. Reno. 

I declare that I am an official of the Assignee who is empowered to authorize this 

consent 
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Applicants: Lawrence L. Kunz et al. Examiner: S. Baits 

Serial No.: 08/389,712 Group Art Unit: 1204 

Filed: February 15, 1995 Docket 295.007US1 

Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

CERTIFICATE VNPER37 CFR § 3-7 30 ?) 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

NeoRx Corporation hereby certifies that it is the assignee of the entire right, title, 
and interest in the patent application identified above by virtue of an assignment from the 
inventors for which a copy thereof is attached. 

I have reviewed all the documents in the chain of title of the patent application 
identified above and, to the best of my knowledge and belief title is in the assignee identified 
above. 

I am empowered to sign this certificate on behalf of the assignee. 

1 hereby declare that all statements made herein of my own knowledge axe true, 
and that all statements made on information and belief are believed to be true; and further, that 
these statements are made with the knowledge that willful false statements, and the like so made, 
are punishable by fine or imprisonment, or both, under Section 1001 , Title 1 8 of the United 
States Code, and that such willful false statements may jeopardize the validity of the application 
or any patent issuing thereon. 

NeoRx Corporation 

Name: Anna Leva k Wight 
Title: Director of Intellectual Property 




ASSIGNMENT 



WHEREAS, WE, I^wrence L. Kunz. residing at 23 1 0 - 223rd Court. N.E.. Redmond WA 
98053. and John M. Reno, residing at 2452 Elm Drive. Brier. WA 98036. made certain new and 
useful inventions and improvements for which We filed an application for Letters Patent of the 
United States on Fehniarv IS. 1995. which application is assigned U.S. serial number 08/389.712. 
and is entitled THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS . 

AND WHEREAS, NeoRx Corporation . a corporation organized and existing under and by 
virtue of the laws of the State of Washington . and having an office and place of business at _4JJ) 
West Harrison . Seattle. WA 98119. (hereinafter "Assignee") is desirous of acquiring the entire 
right, title and interest in and to said inventions, improvements and application and in and to the 
Letters Patent to be obtained therefor, 

NOW, THEREFORE, to all whom it may concern, be it known that for good and valuable 
consideration, the receipt and sufficiency whereof is hereby acknowledged, we have sold, assigned, 
and transferred, and by these presents do sell, assign and transfer unto said Assignee, its successors 
or assigns, the entire right, title and interest for all countries in and to all inventions and 
improvements disclosed in the aforesaid application, and in and to the said application, all divisions, 
continuations, or renewals thereof, all Letters Patent which may be granted therefrom, and all 
reissues or extensions of such patents, and in and to any and all applications which have been or shall 
be filed in any foreign countries for Letters Patent on the said inventions and improvements, 
including an assignment of all rights under the provisions of the International Convention, and all 
Letters Patent of foreign countries which may be granted therefrom; and we do hereby authorize and 
request the Commissioner of Patents and Trademarks to issue any and all United States Letters 
Patent for the aforesaid inventions and improvements to the said Assignee as the assignee of the 
entire right, title and interest in and to the same, for the use of the said Assignee, its successors and 
assigns. 

AND, for the consideration aforesaid, we do hereby agree that we and our executors and legal 
representatives will make, execute and deliver any and all other instruments in writing including any 
and all further application papers, affidavits, assignments and other documents, and will 
communicate to said Assignee, its successors and representatives all facts known to us relating to 
said improvements and the history thereof and will testify in all legal proceedings and generally do 
all things which may be necessary or desirable more effectually to secure to and vest in said 
Assignee, its successors or assigns the entire right, title and interest in and to the said improvements, 
inventions, applications, Letters Patent, rights, titles, benefits, privileges and advantages hereby sold, 
assigned and conveyed, or intended so to be. 
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AND, furthermore we covenant and agree with said Assignee, its su^rtWJjM^Sfcigns, that 
no assignment, grant, mortgage, license or other agreement affecting the rights"2Haproperty herein 
conveyed has been made to others by me/us and that full right to convey the same as herein 
expressed is possessed by us. 

IN TESTIMONY WHEREOF, I have hereunto set my 




STATE OF 



COUNTY OF 



. * )ss. 




3-> 



On this }S_ day of /fyri / . 1 997 before me personally appeared Lawrence L. Kunz to 
me known and known to me to be the person described in and who executed the foregoing instrument, 
and he/she duly acknowledged to me that he/she executed the same for the uses and purposes therein 
set forth. 



[SEAL] 




IN TESTIMONY WHEREOF, I have hereunto set my hand this day of ^lAiJ^ 1 997. 



STATE OF 



John 




)ss. 



COUNTY OF I^^Pr \ 

On this 2^. day of rfJ^UJ . ] 997 before me personally appeared John M. Reno to 
known and known to me to be the person described in and who executed the foregoing instrument, and 
he/she duly acknowledged to me thai he/she executed the same for the uses and purposes therein set 
forth. 



me 




SCHWEGMAN, LUNDBERG, WOESSNER & KLU7H, P.A. 

United States Patent Applicati 

COMBINED DECLARATION AND POWER OF ATTO 




As a below named inventor I hereby declare that my residence, post office address and citize^np are as&jBa below next to my 
name; that * fcV,v 

I verily believe ! am the original, first and joint inventor of the subject matter which is claimed and for which a patent is sought on 
the invention entitled; THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS . 

The specification of which was filed on February 15. 1995 as application serial no. 08/389.712 and was amended on April 13. 1995. May 
2?, 1995. October 30. 1995. March 27. 1996. and September 23. 1996 . 

I hereby state that I have reviewed and understand the contents of the above-identified specification, including the claims, as 
amended by any amendment referred to above. 



I acknowledge the duty to disclose information which is material to the patentability of mis application in accordance with Title 37, 
Code of Federal Regulations, 1 1.56 (see page 3 attached hereto). 

I hereby claim foreign priority benefits under Tide 35, United States Code, M 19/365 of any foreign application^) for patent of 
inventor's certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing 
date before that of me application on the basis of which priority is claimed: 

No such applications have been filed. 

I hereby claim the benefit under 35 U.S.C § 1 19(e) of any United States provisional application(s) listed below. 
No such applications have been filed. 



I hereby claim the benefit under Title 35, United States Code, § 120/365 of any United Stales and PCT international application^) 
listed below and, insofar as the subject matter of each of the claims of this application is not disclosed in the prior United States application 
in the manner provided by the first paragraph of Title 35; United States Code, § 1 12, 1 acknowledge the duty to disclose material information 
as defined in Title 37, Code of Federal Regulations, § 1.56(a) which occurred between the filing date of the prior application and the national 
or PCT international filing date of this application. 



Application Number Filing Date Stains 

PCT/US92/08220 September 25, 1992 Completed 

08/01 1,669 January 2S, 1993 Abandoned 



I hereby appoint the following attomey(s) and/or patent agent(s) to prosecute this application and to transact all business in the 
Patent and Trademark Office connected herewith: 



Angltn, J. Mich id 
Burnetii, Timothy E. 
Billig. Patrick G. 
Billion, Richard E. 
Brcnnan, Thomas F. 
a arte, Barbara J. 
Donahue, Kimbcrly S. 
Dryja, Michad A. 



Reg. No. 24.916 
Reg. No. 39.610 
Reg. No. 38,080 
Reg No. 32,836 
Reg. No. 35.075 
Reg. No. 38.107 
Reg. No. P-40,998 
Reg. No. 39.662 



Embretson, Jane* E. 
Fogg. David N. 
Forrest. Dradley A. 
Harm. Robert J. 
Holloway, Sheryl S. 
Klima-Silberg. Catherine I. 
Klulh, Daniel J. 
Lemairc. Charles A. 



Reg. No. 39.665 
Reg. No. 35,138 
Reg. No. 30.837 
Reg. No. 37,346 
Reg. No. 37.850 
Reg No. 40.052 
Reg. No. 32.146 
Reg. No. 36,198 



Litman, Mark A. 
Lundberg, Steven W. 
Sandberg, Victoria A. 
Schwcgman. Micheal L 
Slifcr. Russell D. 
Viksnins, Arm S. 
Wocssner, Warrco D. 



Reg. No. 26,390 
Reg. No. 

RegNo.P-41.287 
Reg. No. 25.816 
Reg No. 39.838 
Reg.No.37.74S 
Reg. No. 30,440 



I hereby authorize them to act and rely on instructions from and communicate directly with the person/ass ignec/ajtomey/ 
tlrm/organization/who/which first sends/sent this case to them and by whom/which I hereby declare that I have consented after full 
disclosure to be represented unless/until 1 instruct Schwegman, Lundberg, Woessner & Kluth, P. A. to the contrary. 

Please direct all correspondence in this case to Schwegman. Lundberg, Woessner <fe Kluth, P. A. at the address indicated below: 

P.O. Box 2938, Minneapolis, MN 55402 
Telephone No. (612)339-0331 
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Filing Date; February IS, 1995 ! . . — — 

I hereby declare that all statements made herein of my own knowledge are true and that all statements made on information and 
belief are believed to be true; and further that these statements were made with the knowledge that willful false statements and the like so 
made are punishable by fine or imprisonment, or both, under Section 1 00 1 of Title 1 8 of the United States Code and that such willful false 
statements may jeopardize the validity of the application or any patent issued thereon. 

Full Name of joint inventor number t : Lawrence L. Kum 

Citizenship: United States of America Residence: Redmond, WA 

Post Office Address: 23 10 - 223rd Court, N.E. 



Signature: 




Date: 



Full Name of joint inventor number 2 : John ML Reno 
Citizenship: United States of America 

Post Office Address: 2452 Elm Drive 



Residence: Brier, WA 



Signature: 




Date: 



Full Name of inventor: 

Citizenship: 

Post Office Address: 



Residence: 



Signature: 



Date: 



Full Name of inventor: 

Citizenship: 

Post Office Address: 



Residence: 
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§ 1.56 Duty to disclose information material to patentability. 

(a) A patent by its very nature is affected with a public interest The public interest is best served, and the most effective patent 
examination occurs when, at the time an application is being examined, the Office is aware of and evaluates the teachings of all infonnation 
material to patentability. Each individual associated with the filing and prosecution of a patent application has a duty of candor and good 
faith in dealing with the Office, which includes a duty to disclose to the Office all information known to that individual to be material to 
patentability as defined in this section. The duty to disclose information exists with respect to each pending claim until the claim is 
cancelled or withdrawn from consideration, or the application becomes abandoned. Infonnation material to the patentability of a claim that 
is cancelled or withdrawn from consideration need not be submitted if the information is not material to the patentability of any claim 
remaining under consideration in the application. There is no duty to submit infonnation which is not material to the patentability of any 
existing claim. The duty to disclose all information known to be material to patentability is deemed to be satisfied if all information known 
to be material to patentability of any claim issued in a patent was cited by the Office or submitted to the Office in the manner prescribed by 
§§ 1.97(b)-{d) and 1.98. However, no patent will be granted on an application m connection with which fraud on the Office was practiced or 
attempted or the duty of disclosure was violated through bad faith or intentional misconduct. The Office encourages applicants to carefully 
examine: 

(1) prior art cited in search reports of a foreign parent office in a counterpart application, and 

(2) the closest infonnation over which individuals associated with the filing or prosecution of a patent application believe any 
pending claim patentably defines, to make sure that any material infonnation contained therein is disclosed to the Office. 

(b) Under this section, information is material to patentability when it is not cumulative to information already of record or being 
made of record in the application, and 

(1) It establishes, by itself or in combination with other information, a prima facie case of unpatentability of a claim; or 

(2) It refutes, or is inconsistent with, a position the applicant takes in: 

(i) Opposing an argument of unpatentability relied on by the Office, or 

(ii) Asserting an argument of patentability. 

A prima facie case of unpatentability is established when the information compels a conclusion that a claim is unpatentable under the 
preponderance of evidence, burden -of-proof standard, giving each term in the claim its broadest reasonable construction consistent with the 
specification, and before any consideration is given to evidence which may be submitted in an attempt to establish a contrary conclusion of 
patentability. 

(c) Individuals associated with the filing or prosecution of a patent application within the meaning of this section are: 

(1) Each inventor named in the application: 

(2) Each attorney or agent who prepares or prosecutes the application; and 

(3) Every other person who is substantively involved in the preparatipn or prosecution of the application and who is associated 
with the inventor, with the assignee or with anyone to whom there is an obligation to assign the application. 

(d) Individuals other than the attorney, agent or inventor may comply with this section by disclosing infonnation to the attorney, 
agent, or inventor. 
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